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Responsibilities of Directors 


Excessive Loans—Illegal Investment—Operating Business 


Directors of a national bank (or any other bank for that 
matter), who fail to exercise reasonable care in the perform- 
ance of their duties, will be held personally responsible to the 
bank for any loss occasioned by their negligence. Anderson v. 
Akers, United States District Court (W. D. Kentucky), 
7 Fed. Supp. 924. 

This was an action by the receiver of the closed National 
Bank of Kentucky against the directors of the bank to recover 
damages alleged to have been caused by their failure to prop- 
erly perform their duties as such directors. 

The principal offenses charged against the directors were 
the taking over of an insolvent corporate debtor and reorga- 
nizing it and operating it for a number of years, the making 
of excessive and otherwise improper loans and the making of 
illegal investments. 

The case was, in the first instance, referred to a special 
master, who, after hearing more than one hundred witnesses, 
submitted a report “of several hundred printed pages,” in 
which he found that the directors who were also officers of 
the bank were liable for damages in the aggregate sum of 
$6,476,992.92 and that the directors who were not officers 
were liable in various sums aggregating $517,910. 

The District Court, upon reviewing the special master’s. 
report, affirmed many of the master’s findings but reversed 
him on other items of liability, however, still leaving the direc- 
tors, both officers and non-officers, liable in a very substantial 
sum of money. 

The following general observations on the legal obligations 
and responsibilities of bank directors are quoted from Judge 
Tuttle’s opinion: 


NOTE — For ‘similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1037. 
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It is, of course, a well-settled general rule that, even in the absence 
of a statute to that effect, the directors of a national bank, as well 
as of any other bank, are bound to exercise, in the performance of 
their duties as such directors, reasonable care, that is, the degree of 
care which a reasonably prudent director of such a bank would 
exercise in the performance of such duties, and that failure to exercise 
such care constitutes negligence, resulting in liability to such bank or 
its receiver for any damages caused by such negligence. Briggs v. 
Spaulding, 141 U. S. 132, 11 S. Ct. 924, 35 L. Ed. 662; Bowerman v. 
Hamner, 250 U. S. 504, 39 S. Ct. 549, 63 L. Ed. 1113; Bates v. 
Dresser, 251 U. S. 524, 40 S. Ct. 247, 64 L. Ed. 388. 

The question, however, as to whether, in a particular case, a bank 
director has used reasonable care, or, stated otherwise, whether such 
director has been guilty of negligence, is not always easy to deter- 
mine, and in the present case the determination of that question, with 
respect to the numerous defendants and in relation to the multitude, 
magnitude, and complexity of the facts and circumstances presented, 
is fraught with difficulty. Indeed, the size of the record and the 
number and extent of the transactions involved are such that a full 
and complete statement thereof would extend this opinion to undue 
length, and is unnecessary, and a concise summary of the material 
facts and of the legal conclusions applicable thereto will be sufficient. 
It may, however, be helpful to first point out certain general consid- 
erations governing the application, to this case, of the various factors 
entering into the question of negligence in this connection. 

It must, of course, always be borne in mind that the burden of 
proof rests upon the plaintiff as to each defendant and as to each 
of the elements necessary to a recovery of damages by the plaintiff. 
For example, it cannot be presumed that any of the defendant direc- 
tors acted dishonestly or carelessly; that any of the loans made by 
this bank were, when made, or afterwards became, improper; that, 
because such loans eventually resulted in loss to the bank, they were 
improvident at the time when they were made; that, because one or 
more of the officers of the bank were dishonest, other officers thereof 
also were dishonest; or that, because such an officer was dishonest, 
his associates knew of such dishonesty. 

As to these matters, as well as to all others involved herein, the 
plaintiff has the burden of proof. While elementary, yet, especially 
at this time when the sympathy of all is with the unfortunate deposi- 
tors represented by the plaintiff receiver, these fundamental rules of 
law, as well as others to be now mentioned, seem to need restatement 
and emphasis, even at the risk of being considered as unnecessarily 
repeated platitudes. 

Nor can it be presumed that, merely because a loan was poor at 
the time when it was made, it follows that a reasonably prudent 
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director would have discovered it. Such a banker, though constantly 
acting with reasonable care and caution, is almost inevitably bound 
to approve some loans which will prove to be uncollectible. So that, 
even if it be established by a fair preponderance of the evidence that 
the indebtedness of a certain debtor to the bank on a particular loan 
was, in fact, when made, or thereafter became, a bad debt, which 
caused damage to the bank, yet before any defendant may be held 
liable therefor it must be proved that such defendant failed to per- 
form a statutory duty or failed to act as a reasonably prudent 
director would have acted and that such failure was the cause of such 
damage. 

It must also be kept in mind that these acts and transactions are 
now being viewed in retrospect. It is easy to look back at the road 
which has been traveled and to see where the mistake was made in 
making the wrong turn and in leaving the highway which led to the 
proper destination. It is quite a different matter to place one’s self 
in the driver’s seat on the dark night in the past and to determine 
whether or not a reasonably prudent driver would have then cor- 
rectly read and interpreted the signposts along the way. I do not 
doubt that this very danger has led judges and jurors to decisions 
which worked an injustice to defendants. It is only to the extent 
that we can, and do, now view past acts in the light which was avail- 
able at the time of such acts, that justice can be done, in accordance 
with law. It is so easy to look into the past, and it can be done so 
accurately, that those who write its records are called historians and 
are highly respected. It is so difficult to foretell the future that one 
who attempts to do so is called a fortune teller and, if he charges 
compensation for his effort, is branded as a criminal. This analogy 
is more applicable to negligence as applied to loans and investments 
than to negligence which relates only to physical actions, such as the 
driving of an automobile. ‘The worth of investments, such as the 
making of loans, is necessarily largely dependent on the future, and 
there are involved not only the changes arising from changes in 
general conditions throughout the country, but also the individual 
unforeseen misfortunes which to the particular debtors and security 
in question. It is therefore highly important that in such a case as 
is presented here the court should make every possible effort to avoid 
the mistake of measuring the quality of care exercised before the 
event by knowledge gained only after such event. 

Another difficult duty of a court in this connection is to properly 
set up for itself this theoretical imaginary “reasonably prudent 
person” whom the law has adopted as the standard or model in deter- 
mining the question of negligence. Having succeeded in making the 
settings for the picture and having drawn the highways, the branch- 
ing roads, the signposts with their legends—some clearly written and 
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some quite illegible—we are then required to create a reasonably care- 
ful and prudent individual to read and understand the signs and to 
determine the road which should be taken. To accurately describe 
this individual is not an easy task. It is customary for a trial judge 
to instruct the jury in cases involving negligence that the standard 
to be applied is the care exercised by the reasonably prudent and 
careful person, and appellate courts are usually content to follow 
substantially that language. Now, in my opinion, it is probable that 
the trier of the facts, in such a case, whether he be judge or juror, 
thinks, perhaps unconsciously, of himself as a reasonably prudent 
individual. If he be considering a subject with which he is familiar, 
for example, the operation of an automobile, he decides what he would 
do or refrain from doing under the circumstances presented. If he 
be a very careful and cautious driver, he is likely to place the stand- 
ard too high. If he happens to be a careless driver, he places the 
standard too low. It seems to me that this reasonably prudent person 
is just the ordinary individual who deals with the particular subject 
under consideration while he is acting as he ordinarily does act. 
Thus, if the operation of an automobile be the subject involved, it 
would seem that the reasonably prudent driver of an automobile 
would be the ordinary person who drives an automobile, and that if, 
as here, we are considering bank directors, the ordinary bank director, 
that is, the person who ordinarily acts as such a director, is the 
standard of comparison to be used as the criterion by which the 
requisite care must be measured and determined, and, unless the court 
keeps that in mind, in such a case as that at bar, there is danger 
that the court may impose upon the defendants a greater duty than 
is required by the applicable rule of law. The natural impulse of 
the judge trying such a case is to expect and demand a high degree 
of care on the part of such a bank director and to believe that the 
ordinary bank director is, as the judge is likely to conceive that he 
himself would be (and perhaps in fact would be), a very careful, 
conservative, prudent director. It is only natural for a judge to 
think of himself as a bank director of this ultraconservative type, 
rather than as a director of the average, ordinary type. He may 
forget that membership on a board of directors of a large city bank 
such as is involved here is usually and normally only one of many 
business activities in which such director is engaged. It may be 
thought that such a directorship is of sufficient importance to demand 
that the director give to it all of his thought, energy, and time, but 
that this is not the usual or ordinary practice is a fact of such 
general knowledge that the court must take judicial notice of it. It is 
commonly known that the ordinary director of such a bank devotes 
only a part of his time to the affairs of such bank and necessarily 
relies largely on the honesty, judgment, and efficiency of the executive 
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officers to whom the administration of the details of operation of the 
bank are intrusted. It is well known that many men of ability, char- 
acter, and business experience and connections are considered to be, 
and often are, valuable as members of the board of directors of a 
bank even though they are not able to give a large amount of time to 
its affairs. There are often, if not usually, other directors who may 
not have so much ability or experience, but who are able to devote 
more time to the bank, so that, while the time which they do give may 
not be so valuable as others’, they may compensate for that by the 
greater amount of time given. Then there are the officer directors, 
who are paid for their services and who make the work of the bank 
their regular occupation and are, as they are expected and assumed 
to be, much more familiar with the details of the various loans and 
affairs of the bank than the nonofficer directors ordinarily are or can 
be expected to be. So that, although a court is, of course, anxious 
to require as high a standard as is possible with respect to the care 
to be demanded of every person holding the responsible and important 
position of bank director, yet it must not lose sight of the legal rule 
of reasonable care thus applicable nor of the facts and conditions 
which, in actual practice, do in fact constitute the background and 
situation of the ordinary, that, is, the ordinarily prudent director of 
a large and busy bank in a great city, such as is under consideration 
here, who, and not the ideal director or the kind of director which 
the court would wish, must be accepted by the court as the standard 
of comparison in determining whether the defendants exercised the 
degree of care which such ordinary director would have exercised. 
On the other hand, the court must recognize that the most prudent 
man is sometimes negligent and that therefore the ordinarily careful 
and prudent man may be at times careless and legally negligent. This 
ordinarily or reasonably prudent man cannot have any periods when 
he falls below this prescribed standard. In other words, the law 
having fixed that standard, the court must apply it to the particular 
transactions involved, and if, in connection with these transactions, 
the person in question falls below that standard, he is guilty of, and 
liable for, negligence, even if usually, or at all other times, he acts 
with proper care. 

The general observations just made, which seem to me to be 
unquestionably sound on principle, are amply supported by applicable 
authority. Thus the pertinent principles were stated and discussed 
by the United States Supreme Court in Briggs v. Spaulding, 141 
U. S. 132, at page 147 et seq., 11 S. Ct. 924, 929, 35 L. Ed. 662, as 
follows: 

“It is perhaps unnecessary to attempt to define with precision the 
degree of care and prudence which directors must exercise in the 
performance of their duties. The degree of care required depends 
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upon the subject to which it is to be applied, and each case has to be 
determined in view of all the circumstances. They are not insurers 
of the fidelity of the agents whom they have appointed, who are not 
their agents, but the agents of the corporation; and they cannot be 
held responsible for losses resulting from the wrongful acts or omis- 
sions of other directors or agents, unless the loss is a consequence of 
their own neglect of duty, either for failure to supervise the business 
with attention, or in neglecting to use proper care in the appointment 
of agents. . . . In any view the degree of care to which these defend- 
ants were bound is that which ordinarily prudent and diligent men 
would exercise under similar circumstances, and in determining that 
the restrictions of the statute and the usages of business should be 
taken into account. What may be negligence in one case may not 
be want of ordinary care in another, and the question of negligence 
is therefore ultimately a question of fact, to be determined under all 
the circumstances. . . . Their conduct is to be judged not by the event, 
but by the circumstances under which they acted. . . . Certainly it 
cannot be laid down as a rule that there is an invariable presumption 
of rascality as to one’s agents in business transactions, and that the 
degree of watchfulness must be proportioned to that presumption. ... 
Without reviewing the various decisions on the subject, we hold that 
directors must exercise ordinary care and prudence in the administra- 
tion of the affairs of a bank, and that this includes something more 
than officiating as figure-heads. They are entitled under the law to 
commit the banking business, as defined, to their duly-authorized 
officers, but this does not absolve them from the duty of reasonable 
supervision, nor ought they to be permitted to be shielded from lia- 
bility because of want of knowledge of wrongdoing, if that ignorance 
is the result of gross inattention.” 


Executor Penalized for Improperly Dealing with 
Estate Funds 


Mingling Funds—Commissions on Loans and Insurance— 


Selling Bonds to Estate 


A recent decision of the Supreme Court of Kansas, Vin- 
cent v. Werner, 38 Pac. Rep. (2d) 687, passes upon a number 
of points with respect to the manner in which an executor 
should handle the funds which come to him in his fiduciary 
capacity. 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§467, 477. 
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In the first place, the court decided that an executor (or 
any other fiduciary for that matter) who mingles estate funds 
with his personal funds, as where he deposits estate funds in 
his personal account, will be liable for compound interest on 
the amount of estate funds so mingled. 

The rule is not adopted for the purpose of punishing the 
trustee for any intentional wrongdoing in the use of the trust 
funds, but rather to carry into effect the principle, enforced 
by courts of equity, that a trustee shall not be permitted to 
make any profit from the unauthorized use of such funds; it 
is intended to secure fidelity in the management of trust 
estates in order to fully realize any profit that the trustee 
may have made. 

An audit of the executor’s accounts indicated that com- 
pound interest on the amount of money belonging to the 
estate, which he had mingled with his own funds, would 
amount to $5,844.13 and the executor was surcharged with 
this amount. 

Another point decided is that where an executor pays him- 
self commissions on loans made for the estate by him as 
executor or commissions on insurance sold by him as agent to 
himself as executor, such commissions must be repaid to the 
estate. The amount charged against the executor on this 
score was $1,351.84. On this point the court said: 


In this connection no one disputes the fact that the executor was 
not entitled to any commissions for anything he did for the estate. 
He must get any return to which he is entitled from the compensation 
allowed him by the probate court. Any expense to which the executor 
is put should have been claimed by him in probate court and sup- 
ported by a voucher. This is provided by R. S. 22—909 and 22— 
913. No attempt was made by the executor to comply with these 
sections. The American Law Institute has dealt with this question 
under Restatement, Trusts, Tentative Draft No. 3, section 197, com- 
ment (q), wherein it is said: “The trusteee . . . is chargeable with a 
bonus or commission received by him in breach of trust for acts done 
in connection with the administration of the trust.” This statement 
is amply supported by authorities. 

In the case of Magruder v. Drury, 235 U. S. 106, 35 S. Ct. 77, 
82, 59 L. Ed. 151, the District Court of the District of Columbia and 
the Court of Appeals of the District of Columbia held that an execu- 
tor and trustee who was a partner in a firm that had sold loans to a 



















192 





THE BANKING LAW JOURNAL 


trust estate was entitled to retain the commissions because it arose 
out of the loan business in which he was a partner and was not a 
profit of the estate. The Supreme Court of the United States did not 
agree with this. The court said in part: “It is a well-settled rule 
that a trustee can make no profit out of his trust. The rule in such 
cases springs from his duty to protect the interests of the estate, and 
not to permit his personal interest to in any wise conflict with his 
duty in that respect. The intention is to provide against any possible 
selfish interest exercising an influence which can interfere with the 
faithful discharge of the duty which is owing in a fiduciary capacity. 
‘It therefore prohibits a party from purchasing on his own account 
that which his duty or trust required him to sell on account of an- 
other, and from purchasing on account of another that which he sells 
on his own account. In effect, he is not allowed to unite the two 
opposite characters of buyer and seller, because his interests, when 
he is the seller or buyer on his own account, are directly conflicting 
with those of the person on whose account he buys or sells.’ Michoud 
v. Girod, 4 How. 503, 555, 11 L. Ed. 1076, 1099.” 


This point might be of interest to banks, authorized to act 
as agents for the sale of insurance, in cases where they also 
act in a fiduciary capacity. 

The court further decided that where an executor, by way 
of investing estate funds, sells bonds to himself as executor, 
he must be surcharged with the amount of any profit made by 
him in the transaction, regardless of whether the estate sus- 
tains a loss. 

The situation which brought forth this ruling and the law 
applicable to such a situation is described by the court in the 
following language: 

The facts of this matter are about as follows: Some time prior 
to June 15, 1929, P. C. Werner was interested with other persons in 
the acquisition of the Joplin-Pittsburg Railroad Company. Werner 
and associates purchased the property out of receivership. The total 
investment including working capital was $127,500. Werner ad- 
vanced $10,000 and for that $10,000 received $14,800 worth of bonds 
and $14,800 worth of stock of the new corporation. The property 
was acquired out of receivership in the spring of 1929. Somewhere 
between March 13 and March 19, 1929, Werner, who then owned 
personally this $14,800 of bonds and $14,800 worth of stock of the 
Joplin-Pittsburg Railroad Company, sold to himself, as executor, 
$9,500 of those bonds at par. Ignoring the common stock received 
by Werner, these bonds only cost him $67.50 per $100, so that by 
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selling them to himself as executor he realized a profit of $3,081.80. 
Some time later through a fortuitous transaction the company was 
able to pay part of these bonds off, and $7,500 of them were taken 
up by the company at par, leaving $2,000 of them in the estate. The 
executor argues and the trial court held that, because the estate 
received back $7,500 of the bonds, the entire transaction is cleared 
up, except that the $2,000 of bonds should be delivered to him and 
his accounts should be surcharged with $2,000. The matter with 
which we are concerned, however, is the profit made by Werner in the 
first place. He made this profit by selling bonds which he owned 
personally, to himself as executor. This canont be done for the 
reasons set out heretofore in this opinion. Here again the American 
Law Institute has given us a rule. In Restatement, Trusts, Tenta- 
tive Draft No. 3, § 197, comment “P” it is said: “If the trustee in 
breach of trust sells his individual property to himself as trustee, he 
is chargeable with any profit which he makes thereby.” 


The executor was here surcharged with $3,081.80, the 
amount of his profit on the transaction, 

Finally, the court decided that the executor was not en- 
titled to receive the commissions or compensation allowed to 
him by law for acting as executor. The ground for this ruling 
was “Werner (the executor) was a faithless trustee. As such, 
he is not entitled to any compensation.” 


Investment of Trust Fund in Mortgage 


A trust company, acting as trustee under a will, may not 
allot a mortgage in which the trust company is named as 
mortgagee, to the beneficiary of the trust by a mere execu- 
tion of a declaration of trust on the company’s books. In- 
stead, it should take title to the mortgage in its name as 
trustee of the specific trust and place the mortgage upon 
public record. 

If the trustee adopts the former course, the beneficiary 
is entitled at his option to affirm the transaction and take 
over the mortgage or to require the trustee to restore the 
funds expended with interest. In re Yost’s Estate, Supreme 
Court of Pennsylvania, 175 Atl. Rep. 383. 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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This decision was made under a Pennsylvania statute 
(Act of April 6, 1925) which provides that all trust com- 
panies shall keep their trust funds and investments separate 
and apart from other assets and designate all investments 
made as a fiduciary in such a manner that “the trust to which 
such an investment shall belong shall be clearly known.” 

The facts in the case show that William Yost, the testa- 
tor, bequeathed his residuary estate to a trust company to 
pay the income to his son for life and upon the son’s death 
to pay the principal to such persons as the son should ap- 
point by will. The trust company held a mortgage in the 
principal sum of $22,000 on a piece of real estate. This 
mortgage was taken by the trust company in its own name, 
there being nothing in the mortgage to indicate that the 
mortgage was held by the trust company as trustee. Subse- 
quenly, in 1926, the company allotted the mortgage to the 
estate by a declaration of trust placed on the books of the 
company. The mortgage continued to stand in the trust 
company’s own name as mortgagee. At the time of the 
allotment, the amount due on the mortgage was $17,000. No 
notice of the allotment was given to the beneficiary until 
at least two years after the allotment was made. In 1933 
the mortgage was foreclosed and the trust company bought 
in the property for costs and taxes. 

When the trust company filed its account, the beneficiary 
objected to this particular investment on the ground that 
the mortgage was taken by the trust company in its own 
name and not as trustee for the estate and claimed to be 
entitled to repayment in cash of the amount invested in the 
mortgage. The court held that the objection was well taken 
and that the beneficiary was entitled to payment in full in 
cash. 

The court pointed out that the investment, being desig- 
nated only by a declaration on the books of the company, the 
allotment was “clearly known” (as required by the statute 
above referred to) to no one except the company. The 
company should have taken the mortgage in its name as 
trustee and placed it on public record so that all persons 
interested might be put upon notice as to the existence of 
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the trust. Among other things, the court said: “The trustee 
should not be permitted so to make an investment that he 
can call it his own today, if good, and tomorrow, if bad, 
ascribe it to the trust, or shift it from one trust to another, or 
leave it subject to attack by creditors as his individual 
property.” 

The opinion of the court in full reads as follows: 

















By his last will and testament, William Yost devised and be- 
queathed his residuary estate to the Fidelity Title & Trust Company, 
now the Fidelity Trust Company, of Pittsburgh, in trust to pay the 
income to his son John Yost for life, and upon his death to pay the 
principal to such persons as he should by will appoint. Exceptions 
were filed in the court below by the beneficiary to the fifth account 
of the trustee, complaining, inter alia, that a certain mortgage, now 
foreclosed, was taken by the trustee in its own name, and not as 
trustee of the estate, for which reason the beneficiary, having so 
elected, claimed to be entitled to the repayment in cash of the trust 
funds invested in it. From the decree confirming the account, the 
beneficiary has appealed. 

The mortgage in question was given by one F. M. Henderson to 
the trust company in 1924, in the amount of $22,000, payable in 
monthly installments, with the balance due at the expiration of five 
years. The trust company took and held the mortgage in its own 
name placed it in an installment mortgage pool. Shortly afterwards, 
Henderson conveyed the property to Irene A. Woods, who assumed 
the mortgage. In October, 1926, she and her husband, to whom she 
had conveyed an interest in the property, asked to be relieved of the 
requirement of monthly payments. After some negotiation, their 
application was granted by the company, it being then agreed that 
the time of payment should be extended for three years from October 
18, 1926, no payment of principal to be made during the term of 
the extension, but interest to be payable semiannually. Since it was 
no longer an installment mortgage, it was taken out of the mortgage 
pool, and on October 18, 1926, it was allotted to the Yost estate by 
a declaration of trust placed on the books of the company, although ~ 
title continued to be held by the company in its own name. At this 
time the amount due on the mortgage was $17,000. The record dis- 
closes no notice to the beneficiary of the fact that funds of his trust 
had been invested in this mortgage until at least two years after the 
allotment was made. In July, 1933, foreclosure proceedings were 
begun,. for default in payments and failure to produce tax receipts. 
At the sheriff’s sale, the property was bought in by the company for 
costs and taxes. 
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Appellant contends that the company acted improperly in con- 
tinuing to carry the mortgage in its own name after allotting it to 
the estate, and that the mere execution of a declaration of trust on 
the books of its trust department was an insufficient compliance with 
section 29 of the ‘Act of April 29, 1874, P. L. 73, as amended by 
the Act of May 9, 1889, P. L. 159, § 1, and by the Act of April 6, 
1925, P. L. 152, § 1 (see 15 PS § 2514).1 With this we are entirely 
in accord. That act, as amended, requires that trust companies 
“shall keep all trust funds and investments separate and apart from 
the assets of the companies, and all investments made by the said 
companies as fiduciaries shall be so designated as that the trust to 
which such investment. shall belong shall be clearly known.” We are 
unable to agree with the opinion of the court below that the com- 
pany’s declaration of trust on its books was a sufficient compliance 
with the act. Where the trust to which the investment belongs is 
designated in no other way than by a declaration on the company’s 
books, the allotment is “clearly known” to no one except the company. 
While the act as amended in 1925 provides that a clear designation 
on the company’s records shall be a sufficient compliance in the case 
of a mortgage pool, the mortgage here had been taken out of the pool 
and put into the Yost trust. The company was therefore under the 
same duty in regard to it as in the case of any other specific piece of 
property acquired for a specific trust. Whether it acquired the prop- 
erty from another or from itself, as in this case (a practice of which 
we do not aprpove but of which no compliant is here made), it should 
have taken title as trustee for the specific trust, by an instrument 
designating it as such and placed upon public record, so that all 
persons interested might be put upon notice of the trust. Freas’ 
Estate, 231 Pa. 256, 79 A. 513; Carr’s Estate (No. 1), 24 Pa. 
Super 369; see Restatement, Trustee Tentative Draft No. 2), § 174, 
commented. Only when such precautions have been taken is the 
beneficiary properly protected from the danger of an unfaithful 
trustee subsequently claiming the property as his own and from the 
possibility of attacks by the trustee’s creditors. A failure of the 


*This section contains the following provisions: 

“The said companies shall keep all trust funds and investments separate and 
apart from the assets of the companies, and all investments made by the said com- 
panies as fiduciaries shall be so designated as that the trust to which such invest- 
ment shall belong shall be clearly known: Provided, . . . That said companies may 
assign to their various trust estates participation in a general trust fund of 
mortgages upon real estate securing bonds, in which case it shall be a sufficient 
compliance with the provisions of this section for the company to designate clearly 
on its records the bonds and mortgages composing such general trust fund, the 
names of the trust estates participating therein, and the amounts of the respective 
participations; and in such case no estate so participating shall be deemed to 
have individual ownership in any bond and mortgage in such fund, and the com- 
pany shall have the right at any time to repurchase at market value but not less 
than face value any such bonds and mortgages from such fund, with the right to 
substitute therefor other bonds and mortgages.” 














THE BANKING LAW. JOURNAL 197 
company to realize that a mortgage allotted to a specific trust could 
not be treated like a mortgage in a pool, but imposed different duties 
upon it, would not, of course, serve to excuse it from the neglect of 
such duties. 

It is well settled that where a trustee invests trust money in 
property which he takes in his own name as an individual, the bene- 
ficiary has the option to accept the investment or require the trustee 
to account for the money so invested, with interest. Morris v. 
Wallace, 3 Pa. 319, Am. Dec. 642; Stanley’s Appeal, 8 Pa. 431, 
49 Am. Dec. 530; Royer’s Appeal, 11 Pa. 36; Freas’ Estate, supra; 
Carr’s Estate, supra; see McAllister v. Com., 30 Pa. 5386; Norris’s 
Appeal, 71 Pa. 106. We see no reason for changing so settled and 
salutary a rule. As was said in Re Union Trust Co. of New York, 
219 N. Y. 514, 114 N. E. 1057, 1059, “it has been quite universally 
held that a trustee should not invest trust funds in his own name. 
Such rule of law, should not be abandoned, qualified, or in any way 
impaired. . . . There is no difference between a corporate trustee and 
an individual trustee in its or his duty in respect to investments. 
Trust funds should not only be kept independent of individual and 
other trust funds, but the investments thereof should, so far as 
possible, be clearly defined, and at all times stamped with the indi- 
vidual trust to which they severally belong.” The trustee should not 
be permitted so to make an investment that he can call it his own 
today, if good, and tomorrow, if bad, ascribe it to the trust, or shift 
it from one trust to another, or leave it subject to attack by creditors 
as his individual property. Only by giving the beneficiary a right to 
make the trustee account for funds thus invested can a practice so 
fraught with danger be effectually prevented. Nor is the danger less 
where the trustee is a corporation than where the trustee is an 
individual. 

This case is ruled by Freas’ Estate, supra. There a trust com- 
pany foreclosed a mortgage held in trust by it, and at the foreclosure 
sale bought in the property in the name of one of its officers. For 
four years thereafter the company permitted the record title to re- 
main in the name of its officer, without any other designation of the 
trust than a declaration of trust executed by the officer and placed in 
its files. We held that the beneficiary was entitled to require the com- 
pany to account for the amount bid at the foreclosure, with interest. 

It follows that appellant is entitled to the option of affirming the 
transaction or of making the trust company restore the funds ex- 
pended, with interest. The contention is made that his subsequent 
conduct amounted to an affirmance and that he was thereby debarred 
from repudiating the transaction. It is true that before the fore- 
closure sale he was informed that the mortgage was held for the 
trust and that the sale was postponed for several months at his 
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request. Nowhere in the record does it appear, however, that he 
was at any time aware of the fact that title was in the trustee’s own 
name and that there was no other designation of the trust than the 
entry on the company’s own books. Clearly the beneficiary cannot 
be held to have affirmed the transaction when he was in entire ignor- 
ance of the facts out of which his right to disaffirm arose. Gates v. 
Megargel (C. C. A.) 266 F. 811; White v. Sherman, 168 Ill. 589, 48 
N. E. 128, 61 Am. St. Rep. 182; Hodge v. Mackintosh, 248 Mass. 
181, 143 N. E. 43; see Restatement, Trusts (Tentative Draft No. 3) 
§ 210. 

The trust company argues that the practice which it followed is 
approved by the act of 1925, supra. However, the portion of the 
act upon which it relies refers only to mortgages placed in mortgage 
pools, in which various trust estates participate in undivided shares. 
In such case, the statute makes an exception to the general rule—an 
exception which is plainly necessary to the successful operation of 
mortgage pools, but which does not extend beyond that situation. 
There is no merit in the company’s contention on this point. 

Since the company’s actions were in good faith, it is chargeable 
with no more than the amount of the funds taken from the trust on 
account of the investment in the mortgage, with simple interest. 
From this amount must be deducted any payments to the trust of 
interest on the mortgage, and any payments to it of principal there- 
on, with simple interest on such payments of principal from the dates 
on which they were made. 

The decree of the court below is reversed at the cost of appellee, 
and the record is remitted for further proceedings in accordance 
with the views herein expressed. 


Forged Indorsement Passes Good Title Under 
Laws of Continental Europe 


Under the Uniform Negotiable Instruments ‘Act, in force 
in all states, a person, to whom a check is transferred, on 
which check the payee’s indorsement is forged, takes no title 
to the check. This is so even though the person receiving the 
check takes it in good faith and pays value for it. Under our 
laws if the forgery is discovered before the check is paid by 
the drawee bank, the bank may refuse to pay the check. If 
the check is paid before the forgery is discovered, the drawee 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §612. 
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bank may recover the amount from the person who collected 
it. And, in some jurisdictions, the payee, having collected the 
check, will be held liable for the amount to the real owner of 
the check. 

The law of continental Europe on this question, however, 
is different. In that part of the world a person who purchases 
a check for value and in good faith gains a good title to the 
check even though it is later found out that the payee’s in- 
dorsement was forged. The purchaser, in such circumstances, 
has all the rights in the check that he would have had if the 
indorsement of the payee had been genuine. 

This is important where a check, or similar instrument, 
drawn. in this country, is indorsed in Europe and returned to 
this country for collection. In that situation a bank which 
collects such a check from the drawee in this country will be 
entitled to retain the proceeds as against the drawee, where it 
appears that the collecting bank has acted without notice of 
the infirmity in the check and in good faith. This rule is 
applied in the recent decision of the United States Supreme 
Court, United States v. Guaranty Trust Company of New 
York, 55 Supreme Court Reporter 221. This affirms the 
decision of the United States Circuit Court of Appeals in the 
same case, which decision will be found in the May, 19384, issue 
of The Banking Law, Journal at page 369. Under this de- 
cision questions as to the formal and essential validity of a 
check, drawn and payable in this country, are determined by 
the laws of the United States. But questions involving the 
validity of the transfer of such a check in a foreign country 
are determined by the laws of the country in which the trans- 
fer is made. 

In the case referred to, it appeared that the United States 
drew on the Treasurer of the United States a check dated in 
the District of ‘Columbia on October 29, 1921, and sent it to 
the payee in Jugo Slavia. Some person, apparently unknown, 
forged the payee’s indorsement on the check and transferred 
it to the Merkur Bank which took it for value and without 
notice, of the forgery, about November 30, 1921. This bank 
indorsed and transferred the check to the Slavenska Bank, 
which also received the check for value and in good faith. 
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The latter bank indorsed the check and forwarded it to the 
defendant, Guaranty Trust Company, in New York, which 
in turn received the check for value and without notice of the 
forgery. This was on or about December 21, 1921. The de- 
fendant collected the check in due course from the United 
States. 

About April 27, 1926, the United States learned that the 
payee’s indorsement on the check was a forgery and demanded 
reimbursement from the defendant. Upon the defendant’s 
refusal to repay the amount, this action was brought. It was 
held that the United States could not recover. 

From the opinion of the Supreme Court, delivered by Mr. 
Justice Brandeis, we quote the following: 


First. The check was both drawn and payable in the District of 
Columbia. By the law of the District a forged indorsement of the 
payee is declared to be wholly inoperative.” Ordinarily, a subsequent 
bona fide holder for value without notice of the forgery would acquire 
neither title to the instrument nor the right to enforce payment; and 
would acquire no right to retain the proceeds if payment were made 
in ignorance of the forgery. But under settled principles of conflict 
of laws, adopted by both federal and state courts, the validity of a 
transfer of a chattel brought into a country by the consent of the 
owner is governed by its law; and that rule applies to negotiable 
instruments. Embiricos v. Anglo-American Bank, [1905] 1 K. B. 
677; Weissman v. Banque De Bruxelles, 254 N. Y. 488, 494, 173 
N. E. 835. Compare Direction Der Disconto-Gesellschaft v. United 
States Steel Corporation, 267 U. S. 22, 28, 45 S. Ct. 207, 69 L. Ed. 
495. See Queensboro Nat. Bank of City of New York v. Kelly 
(C.C.A.) 48 F. (2d) 574, 576. Here, the rule is particularly 
applicable; for the Government, having made the check payable to 
one therein described as resident in Jugo-Slavia and having mailed 
it to his Jugo-Slavia address, must be deemed to have intended that 
it should be negotiatedi there, according to the law of that country. 
It was thereby given something of the quality of a foreign bill; 
although technically the check was delivered within the District when 
mailed there. Company Koechline et cie v. Kestenbaum Brothers, 





*Code of Laws of the District of Columbia 1929, T. 22, § 24, and also section 
42 of the New York Negotiable Instruments Law provides: “Where a signature 
is forged or made without the authority of the person whose signature it purports 
to be it is wholly inoperative, and no right to retain the instrument, or to give a 
discharge therefor, or to enforce payment thereof against any party thereto can 
be acquired through or under such signature, unless the party against whom it is 
sought te enforce such right is precluded from setting up the forgery or want 
of authority.” { 
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[1927] 1 K. B. 889; see Lorenzon, Conflict of Laws Relating. to Bills 
and Notes (1919) p. 135, n. 267. The law of Jugo-Slavia, provides 
that the transferee in due course acquires, despite the forgery, not 
only “a good title to the instrument,” but also “the right to collect 
and retain the proceeds thereof.” As the Government sent the check 
to Jugo-Slavia and the forged indorsement and the transfers of the 
check were made there, its law governs the validity of the transfer; 
and the banks acquired, at least, a good title to the check.® 

Second. ‘The Government contends that although the title to the 
check may have passed from the payee to the Trust Company, it 
acquired, as against the drawer, no right either to enforce payment 
or to retain the proceeds paid. The argument is that, since the check 
was both drawn and payable within the District, the obligation arising 
therefrom is governed by its laws; that under the law of the District 
the drawer agreed to pay the check only on the order of the payee; 
and that since there was no such order and the payment made was in 
ignorance of the forgery, the money may be recovered as having been 
paid under a mistake. The law of the District determines the formal 
and essential validity of the check, the interpretation of the contract, 
the incidents of the obligation. But the Trust Company does not 
attempt to enlarge or modify the obligation of the drawer as deter- 
mined by the law of the District. The question presented is: Has 
the Trust Company, by acquiring title to the check, acquired the right 
to enforce the obligation which it represents? ‘The enforcement does 
not contravene the public policy of the District. The question re- 
lates to the incidents of the transfer of title to a chattel; and, hence, 
is determined by the law of Jugo-Slavia. The Trust Company is not 
confronted with any procedural obstacle, like that presented in some 
jurisdictions where the transferee of a nonnegotiable cause of action 
seeks to sue thereon in his own name. Compare Harper v. Butler, 
2 Pet. 239, 240, '7 L. Ed. 410. Nor is the Trust Company confronted 
by a divergent public policy of the forum, which forbids its courts 
from applying, the Jugo-Slavian law. Compare Bond v. Hume, 243 
U.S. 15, 37 S. Ct. 366, 61 L. Ed. 565. Oscanyan v. Arms Co., 103 
U. S. 261, 277, 26 L. Ed. 539. Indeed, the courts of New York, 
where this suit was brought, would doubtless give effect to the rule of 
the foreign law here relied on. Compare Weissman v. Banque De 
Bruxelles, 254 N. Y. 488, 494, 173 N. E. 835. 

The Government argues that acquisition of the legal title to nego- 
tiable paper does not necessarily imply acquisition of a cause of 
action thereon. It is suggested that even an instrument properly 


*Compare McClintick v. Cummins, Fed. Cas. 8,699, 3 McLean, 158; Dundas v. 
Bowler, Fed. Cas. No. 4,141, 3 McLean, 397; Russell v. Grigsby (C.C.A.) 168 F. 
577, 580, reversed on other grounds 222 U.S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 
L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. 
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endorsed by the payee so as to transfer the title may fail to confer 
any right to enforce the obligation of the maker, as where the cause 
of action had been lost by a discharge in bankruptcy; and that when 
the title to the instrument is transferred to a bona fide holder for 
value without an indorsement, or after maturity, the transferee may 
fail to acquire a right to enforce payment, because such paper is 
subject to any defense open as against the payee. But those rules 
have no application here. The discharge in bankruptcy operates 
upon the obligation represented by the check regardless of who the 
holder may be. The transferee without indorsement, or after ma- 
turity, acquires the rights which the payee had; and it is those rights 
only which the Trust Company asserts. To conclude that the forged 
indorsement was sufficient to pass legal title, but insufficient to trans- 
fer the right of the payee to collect the proceeds would deprive the 
transfer of “title” of all significance except as regards the right to 
retain a scrap of worthless paper.* 

Third. The Government contends that irrespective of considera- 
tions discussed above, the Trust Company is liable because of its 
indorsement. The argument is that its indorsement, made when the 
check was presented for payment through the Federal Reserve Bank 
of New York, is an independent contract governed by the law of New 
York, Spies v. National City Bank, 174 N. Y. 222, 225, 66 N. E. 
736, 61 L. R. A. 193; that, by the Negotiable Instruments Law of 
that, state, the indorsement warrants, besides the title, the authenticity 
of.penmanship of the payee or the authorization of the indorsement 
in his name;° and that, if there be doubt as to the meaning and effect 
of an indorsement under the law of New York, there can be no doubt 
as to the Trust Company’s obligation, because of the terms of its 
stamp: “Prior endorsements guaranteed.” The express guaranty of 
prior indorsements means no more than what is implied by every 
unrestricted indorsement, namely, that the indorsements were effective 
to give to the holder a legal title and the right to enforce payment 
of the check. 

Fourth. The Government contends that it is entitled to recover 


“Compare Texas v. White, 7 Wall. 700, 735, 19 L. Ed. 227; Meuer v. Phenix 
Nat. Bank, 94 App. Div. 331, 88 N. Y. S. 83, affirmed 183 N. Y. 511, 76 N. E. 
1100; Peterson v. Swanson, 176 Minn. 246, 223 N. W. 287; Beneficial Loans Ass’n v. 
Hillery, 95 N. J. Law, 271, 276, 113 A. 324. 


‘Negotiable Instruments Law of New York provides: 

Section 116. Every indorser who indorses without qualification, warrants to all 
subsequent holders in due course: 

1. The matter and things mentioned in subdivisions one, two and three of the 
next preceding section; and, 

2, That the instrument is at the time of his indorsement valid and subsisting. 

The “matters and things” in section 115 so referred to are: 

1. That the instrument is genuine and in all respects what it purports to be; 

2. That he has a good title to it; 

3. That all prior parties had capacity to contract. 
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because of exceptional rights conferred in express terms by regula- 
tions of the Treasury and of the Federal Reserve Bank of New York. 
A Treasury circular then in effect provided for the handling of 
Government checks by the Reserve Banks and branches “subject to 
examination and payment by the Treasurer of the United States.’® 
A Reserve Bank circular recited: “The Government has for many 
years exercised the right of returning at any time warrants and 
checks which for any cause have not been considered good, and the 
Federal Reserve Bank of New York as fiscal agent of the United 
States as a condition of receiving government warrants and checks 
on the Treasurer of the United States from member banks or through 
the New York Clearing House reserves the right to charge back any 
such item and return the same at any time unconditionally to the 
institution from which it was received.” 

The argument is that with knowledge of these regulations the 
check was presented by the Trust Company for payment through the 
Reserve Bank of New York, and sent by the Bank to the Treasurer 
of the United States; that the Treasurer paid the check by crediting 
the Reserve Bank with the amount and the Reserve Bank so credited 
the Trust Company; that the Trust Company was not obliged to 
avail itself of the facilities of the Reserve Bank; and that having 
done so with full knowledge of the regulation, it consented that the 
Government might charge back any such item and return the same 
at any time unconditionally. Closter National Bank v. Federal 
Reserve Bank of New York (C.C. A.) 285 F. 188, 140, is cited as 
establishing this proposition. And it is suggested that, since the rule 
there declared is controlling no occasion exists for deciding the 
question of conflict of laws presented by the petition for certiorari. 
The rule declared in the Closter Case has no application here.* That 
case dealt solely with the relation between the holder of the check 
and the collecting agency employed. As against the United States, 
the rights of the holder of its checks drawn upon; the Treasurer are 
the same as those accorded by commercial practice to the checks of 
private individuals. Compare United States v. National Exchange 
Bank, 270 U. S. 527, 534, 46 S. Ct. 388, '70 L. Ed. 717; Lynch v. 
United States, 292 U: S. 571, 579, 54 S. Ct. 840, 78 L. Ed. 1434. 


"Treasury Department Circular No. 176. December 31, 1919. 

"Reserve Bank Circular No. 258. March 1, 1920. 

*The United States was not a party to that litigation. The Closter Bank sued 
the Reserve Bank, collecting agent, for the proceeds of a check. The court held 
that it was a term of the employment that the Reserve Bank might charge back 
any amount paid on a check if the Government refused final payment; and that 
hence it was unnecessary for the Reserve Bank to prove that the check in ques- 
tion was forged: “By the terms of the collecing agreement under which the 
defendant in error performed the service, the collection agent had the right, if it 
acted in good faith, to charge back the item to the plaintiff in error’s account, 
without the necessity of establishing forgery or alteration of the warrant.” 
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Moreover, the Government expressly disclaimed the assertion of a 
preferred position.® 

Additional reasons are suggested for affirming the judgment: of the 
Court of Appeals: That the Government cannot recover on the 
guaranty of prior indorsements, because it has failed to show damage 
from the alleged breach. That it cannot recover the money as having 
been paid under a mistake, because it has failed to show “that the 
defendant cannot retain the money with good conscience.” Compare 
United States v. Chase National Bank, 252 U.S. 485, 495, 40 S. Ct. 
361, 64 L. Ed. 675, 10 A. L. R. 1401. That recovery must be denied, 
regardless of the foreign law, because on the agreed facts, the Gov- 
ernment is, under section 24 T. 22, of the Code of the District of 
Columbia 1929, “precluded from setting up the forgery.” Compare 
Hortsmian v. Henshaw, 11 How. 177, 18 L. Ed. 653. Since we sustain 
the special defense based on the law of Jugo-Slavia, we have no occa- 
sion to pass on these matters. 


*See letter of Jan. 12, 1922, by L. P. Gilbert, Jr., Under Secretary, to the 
Guaranty Trust Company. 


Investment of Guardianship Funds Without 
Obtaining Court Order 


A guardian who invests his ward’s funds in unauthorized 
securities without obtaining a court order will be personally 
liable for any depreciation in the value of the securities. It is 
no defense for him to say that he acted in good faith and in 
the exercise of sound judgment and that shinkage in the value 
of the securities was due to the “general and unprecedented 
financial depression which swept over the country and the 
whole world.” In re Jefferson’s Estate, Supreme Court of 
Iowa, 257 Atl. Rep. 783. 

The following investments were made by the unfortunate 
guardian in this case: $8,000 in a mortgage on farm land, 
$3,000 in a second mortgage on real estate and $4,000 in a 
building and loan association certificate. 

In holding the guardian liable in the sum of $16,441.12, 
representing the principal amount of the investments with 
interest, the court said: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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It is undisputed in the record that the guardian never did at any 
time obtain any order or orders authorizing him to make any one of 
the three loans in question; or that he ever had said loans or either 
or any of them approved by the court. This is admitted by the 
appellant (the guardian). It is also undisputed that said loans are 
not such as the guardian had a right to make under sections 12581 
and 12772. 

In a very recent decision of this court, in the case of In re 
Galloway’s Guardianship, reported in 251 N. W. 619, on page 620, 
this court said: 

“Section 12581 reads as follows: 

“ ‘Guardians of the property of minors must prosecute and de- 
fend for their wards, may employ counsel therefor, lease lands, loan 
money, and in all other respects manage their affairs, under proper 
orders of the court or a judge thereof.’ 

“Section 12772 is as follows: 

‘“* ‘Where investments of funds are to be made, including those to 
be made by executors, administrators, trustees, and guardians, and 
no mode of investment is pointed out by statute, they may under 
order of court be made: ... 2. In bond or mortgage upon real prop- 
erty of the clear unincumbered value of twice the investment... .’ 

“It is apparent that neither of these sections of the statute was 
complied with. ‘There was no order whatever made in the minors’ 
guardianship authorizing the loaning of this money; and, in the 
second place, the money was loaned in the face of the statute, because 
when this loan was made the $10,000 loan to the Federal Land Bank 
was a first mortgage, and therefore the second mortgage could not 
be on real property of the clear and unincumbered value of twice the 
investment. 

‘We have had this question before us on numerous occasions, as 
will be found in the following cases: Bates v. Dunham, 58 Iowa, 308, 
12 N. W. 309; Easton v. Somerville, 111 Iowa, 164, 82 N. W. 475, 
82 Am. St. Rep. 502; Garner v. Hendry, 95 Iowa, 44, 63 N. W. 359; 
Guardianship of Benson, 213 Iowa, 492, 239 N. W. 79; Baitinger v. 
Elmore, 208 Iowa, 13842, 227 N. W. 344; Andrew v. Bank, 207 Iowa, 
394, 223 N. W. 249; In re Guardianship of Pharmer, 211 Iowa, 1285, 
235 N. W. 478. It is apparent from a reading of these cases and the 
statutes quoted that this conduct of the guardian in making this loan 
on the second mortgage cannot be approved. The loan being invalid 
and illegal, the wards have a right to accept or reject it, and in case 
of rejection the guardian is liable to the wards with interest. This 
is our pronouncement in the case of In re Guardianship of Pharmer, 
211 Iowa, 1285, 285 N. W. 478, and Guardianship of Benson, 213 
Iowa, 492, 293 N. W. 79. See, generally, 28 C. J., p. 1140. As 
throwing additional light on this subject see Foteaux v. Lepage, 6 
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Iowa, 123; In re Anderson’s Guardianship, 208 Iowa, 191, 225 
N. W. 258.” 

Thus, in the case at bar the loans being invalid and illegal, the 
ward had a right to accept or reject them. The ward saw fit to 
reject them, and was entitled to a judgment against the guardian, 

The only defense which the guardian raises here is that the invest- 
ments were sound investments at the time they were made, not only 
considered so by him but by bankers of large experience, upon whose 
judgment he relied; and that his error and the errors of the men 
upon whose judgment he relied were no greater then the error or 
judgment of thousands of others who invested in property prior to 
and at the beginning of the general depression. The guardian in this 
case is held liable not alone on account of the fact that his judgment 
in regard to investments was not the best. He is not held liable alone 
because of the fact that investments have greatly depreciated, through 
no fault of his, but due to the great economic depression which has 
befallen the country and the world. But he is held liable in this case 
because he has failed to comply with the statutes of the state of Iowa 
that required him to secure orders of court before he invested the 
money of his ward. Had he secured the orders of court which the 
statutes required, then he would not have been liable, but, having 
failed to comply with the statutes in securing the orders of court, 
authorizing him to make these investments, the lower court was right 
in entering judgment against the guardian for the amount of the 
investments which he wrongly made. 


Certificate of Deposit Payable in 2023 


Many questions concerning priorities among the depositors 
and other creditors of a closed bank have been presented to 
the courts in recent years. 

One of the most unusual cases, not because of the question 
of law involved, but because of the document out of which the 
litigation arose, is found in a decision by the Supreme Court 
of Minnesota, City of Canby v. Bank of Canby, 257 N. W. 
Rep. 520. 

Briefly, what the court decided was that, where money is 
deposited in a bank by a person in consideration of the issu- 
ance of a certificate of deposit, reciting that the interest will 
be added at the rate of 4 per cent., compounded every six 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §148. 
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months for a period of 110 years, at the end of which time the 
amount deposited with the accumulated interest will be paid 
over to a named city, the city will be a preferred creditor of 
the bank upon the bank’s failure. 

The donor in this case, John Swenson, was president of 
the Bank of Canby and was a man who was strongly attached 
to the community in which he lived and to the inhabitants 
thereof. With the thought of promoting thrift and’ frugality 
among the people of his community, he deposited, on March 
25, 1918, $1,000 in the bank of which he was president and 
had the bank issue an instrument in the form of a certificate 
of deposit which recited that the bank would hold the fund 
for a period of 110 years at 4 per cent. interest, compounded 
semiannually, and then pay the entire amount over to the city 
of Canby. It was stated in the certificate that the certificate 
would fall due on March 25, 2028, and that the fund at that 
time would amount to $77,889.16. The certificate provided 
that, at the end of each six month period, the bank would 
send notices to the city and to John Swenson announcing the 
then amount of the fund—truly an impressive object lesson in 
thrift. Mr. Swenson did not foresee the economic changes 
which were to come about, beginning in 1929, and on May 9, 
1981, the bank closed its doors. ‘The fund on that date 
amounted to $2,041.46 and a question arose as to whether the 
city was a preferred or a general creditor. As stated, it was 
held that the city’s claim was preferred, the court deciding 
that the transaction constituted the bank a trustee. The cer- 
tificate of deposit, which gave rise to the litigation was in the 
following terms: 


The Bank of Canby, Minnesota, $1,000. 
“Certificate of Deposit $1,000. 

This is to certify that John Swenson of the city of Canby, 
Minnesota, has deposited with the said Bank of Canby of said city 
the sum of one thousand dollars ($1,000) to be held by said ‘bank, its 
successors and assigns, subject to the terms, conditions and trust fol- 
lowing, namely: Interest upon said sum is to be credited and added 
to the principal at the rate of four (4%) per cent. per annum every 
six (6) months for the period of one hundred and ten (110) years 
during the whole of which period the interest thereon at the rate 
shall be compounded as aforesaid, at the expiration of which period 
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said sum will amount to seventy-seven thousand, eight hundred eighty- 
nine and sixteen hundredths dollars ($77,889.16). 

At the expiration of said period of one hundred and ten (110) 
years, said Bank of Canby, its successors and assigns, shall pay the 
above named sum to the city of Canby in the state of Minnesota as a 
gift, from the said John Swenson. This certificate of deposit is not 
transferable and on the payment of said sum of seventy-seven thou- 
sand eight hundred eighty-nine and sixteen hundredths ($77,889.16) 
dollars to the city of Canby at the expiration of said period, viz., 
March 25th, A. D. twenty hundred twenty-three (March 25th, A. D. 
2023) the same shall be taken up and canceled if it can be found and 
produced for cancelation, it shall upon such payment to said city 
become absolutely null and void, and liability of said bank, its succes- 
sors and assigns in respect thereof shall cease and terminate. 

At the expiration of every six (6) months during said period of 
one hundred and ten (110) years from date, said bank, its successors 
and assigns, shall notify said city in writing of the amount of said 
fund, like notices shall also be sent to said John Swenson during his 
lifetime. 

If at any time, for any reason, said bank, its successors or assigns, 
should find it impracticable or impossible to carry out the conditions 
aforesaid, the said fund with accumulations shall at once become due 
and payable to said city of Canby, Minnesota. 

Executed at Canby, Minnesota, this 25th day of March 1913. 

The Bank of Canby, Minnesota, by John Swenson, President, 
Attest, Samuel Lewison, Cashier. 

I hereby agree to all the conditions in above certificate of deposit, 
provided, however, that in case the Bank of Canby, of Canby, Minne- 
sota, its successors or assigns, should at any time for any reason 
(on March 25th, 2023) relinquish this deposit and accumulations, as 
provided in the last paragraph of the above certificate, then the city 
of Canby shall deposit said fund and accumulations in some other 
solvent bank of not less than one hundred and twenty-five thousand 
($125,000) dollars of capital and surplus. 

However, should it be found impossible to secure the said four 
(4%) per cent. rate of compound interest, then the said city of 
Canby shall deposit said fund and accumulations at the best rate of 
compound interest obtainable. These stipulations shall apply in all 
contingencies, whenever, and as often as the same may occur before 
maturity of this fund. 

The undersigned further declares that the city of Canby shall be 
at liberty to make such use or disposition of said fund when the same 
becomes due and is paid as may seem proper and for the best interest 
of the community, not forgetting the poor, the sick and helpless and 
a reasonable protection for dumb animals. Such action on the part 
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of the city of Canby would meet with the wishes and sympathies of 
John Swenson, the donor of this gift. 
Dated at Canby, Minnesota, this 25th day of March, A. D. 1913. 
John Swenson. 
Witnesses: C. C. Nordmeyer, 
J. P. Langmack. 


In the opinion, the court said: 


The American Law Institute in its Restatement of the Law of 
Trusts (Tent. Draft No. 1) on page 41, summarizes the applicable 
law in this fashion: “If one person pays money to another, it de- 
pends upon the manifested intention of the parties whether a trust or 
a debt is created. If the intention is that the money shall be kept or 
used as a separate fund for the benefit of the payor or a third 
person, a trust is created.” 

Obviously, in the instant case, the so-called trust agreement that 
Mr. Swenson prepared is faulty. It bears the earmarks of having 
been prepared by a layman. But there can be no reasonable doubt 
that Mr. Swenson thought he was establishing a trust. That was 
his purpose. How otherwise could he bring about the large accumula- 
tion contemplated and provided for in the agreement? The corporate 
existence of the bank might not extend during the full time provided 
in the agreement. Interest rates, too, might fluctuate. As a practical 
banker, he made provision for such and other contingencies by 
providing in the trust agreement that, if the bank “should find it 
impracticable or impossible to carry out the conditions aforesaid, 
the said fund with accumulations shall at once become due and pay- 
able to said city of Canby.” The instrument also provides that, if it 
should be found “impossible to secure” interest at the specified rate 
of 4 per cent., then the city should “deposit said fund and accumula- 
tions at the best rate of compound interest obtainable.” 

The language used to reach this result is not what an able lawyer 
would employ. The case illustrates the dangers involved where a 
layman seeks to establish a trust. But courts have for their object 
and purpose the accomplishment of what is obviously the intention 
of the parties. We should not, nor do we, look for loopholes to 
destroy what men have honestly sought to accomplish, nor do we by 
strict interpretation permit the overturning of written instruments, 
even where faultily drawn, if from the same and from the surrounding 
circumstances we can find the clear intent and purpose of those who 
enter into such agreements. 

Defendants earnestly contend that the payment of interest is in 
and of itself an admission that the money was left with the bank to 
be by it used the same as other deposits and that as such the relation- 
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ship of debtor and creditor arose. Generally speaking, this is true, 
but, as has already been said, it is not necessarily conclusive. In the 
case of Village of Monticello v. Citizens’ State Bank, 180 Minn. 418, 
420, 230 N. W. 889, 890, this court said: “It is to be admitted 
that the agreement to pay interest is indicative of the relation of 
lender and borrower and so is the use of the word ‘deposit,’ which 
ordinarily means that the moneys deposited are to become a part of 
the general assets of the bank and used as such, making the depositor 
a general creditor of the bank. But the use of a word or phrase in 
a lengthy agreement is not determinative. The whole agreement, its 
purpose and scope, should be considered.” 

There can be no doubt that if Mr. Swenson had turned over a 
bond having maturity of 110 years with instructions to the bank 
that it collect the interest and reinvest the same to accomplish the 
same purpose, the resulting arrangement would constitute a trust. 
Money intrusted by one to another, even where interest is to be paid 
or contributed, does not necessarily mean a loan. “It is theoretically 
possible of course for a trustee to pay ‘interest’ from his own funds, 
but in the absence of a clear agreement to that effect such intention 
would not be found.” American Law Institute, Restatement, Trusts 
(Tent. Draft No. 1) pp. 41, 42. At the time of this trust agreement 
interest at 4 per cent. per annum, compounded semiannually, was a 
low rate. The trustee could readily find room for investment upon 
that basis and still leave an income in excess thereof to reimburse 
himself for the service rendered. It is not an unusual thing for trust 
companies, admittedly acting as trustees, to use such funds for invest- 
ment and reinvestment without thereby in any way limiting the trust 
agreement or the rights of the beneficiary. A trust still remains. 
The question is one of intent. 

In the Monticello Case the trust was to continue over an uncertain 
period. The contingency in that respect was that the deposited fund 
should remain “until that time when it, with the interest additions 
thereto, together with the recessions of the cost of labor and mate- 
rial, will fully pay the entire cost of the building.” In substance and 
effect that case and the instant case are the same. Here the bank 
was to pay or “contribute” at the rate of 4 per cent. per annum, 
compounded semiannually for a definite period of time, or, if the bank 
at any time found it impracticable on its part to carry on pursuant 
to the agreement, to terminate its responsibility at its own discretion. 
There is nothing indicating a relationship of debtor and creditor 
except the provision for payment of interest. 





Decision of the Supreme Court on the Gold 
Clause in Private Obligations 
Resolution Suspending Payment in Gold Constitutional 


SUPREME COURT OF THE UNITED STATES 
Nos. 270, 471 and 472—October Term, 1934 


270—Norman C. Norman, petr., v. the Baltimore & Ohio Railroad 
Company—on writ of certiorari to the Supreme Court of the State of 
New York; 


471—The United States of America, Reconstruction Finance Cor- 
poration et al., petrs., v. Bankers Trust Company and William H. Bixby, 
trustees ; 


472—The United States of America, Reconstruction Finance Cor- 
poration et al., petrs., v. Bankers Trust Company and William H. Bixby, 
trustees—on writs of certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit. 


The Joint Resolution of Congress, of June 5, 1933 (48 Stat. 112), 
around which the controversy centers, provides that every provision 
in any obligation ‘‘which purports to give the obligee a right to re- 
quire payment in gold or a particular kind of coin or currency, or in 
an amount in money of the United States measured thereby,’’ is 
‘‘against public policy’’; and that any such obligation ‘‘shall be dis- 
charged upon payment, dollar for dollar, in any coin or currency which 
at the time of payment is legal tender for public and private debts.”’ 

In other words, the Resolution provides that any instrument for 
the payment of money, notwithstanding the fact that it specifically 
states that it is payable in gold, may be discharged by the payment 
of an equal amount in any legal tender currency. 

In the cases above entitled the Supreme Court holds that the Joint 
Resolution is zonstitutional and valid with regard to the ‘‘gold elause’’ 
(suspending payment in gold and authorizing payment in any legal 
tender or currency) in private obligations, that is, bonds and other 
securities issued by private corporations and individuals. 

’ The validity of this Resolution came into question because of the 
subsequent action of the President in reducing by proclamation the 
weight of the gold dollar. Since the Act of March 14, 1900, the weight 
of the gold dollar had been fixed at 25 8/10 grains nine-tenths fine. 
The President’s proclamation was issued on January 31, 1934, pursuant 
to authority granted to him by the Act of Congress of January 30, 1934, 
generally referred to as the Gold Reserve Act of 1934. 

By his proclamation, the President reduced the weight of the gold 
dollar to 15 5/21 grains nine-tenths fine. In the meantime, all gold 
coin, gold bullion and gold certificates had been called into the United 
States Treasury and the possession of such gold, gold bullion or cur- 
reney, was made illegal. 


Note. The decision involving the gold clause in public securities will be ‘pub- 


lished in the next issue. 
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In the Norman case (No. 270 above) the plaintiff Norman brought 
an action on an interest coupon attached to a bond issue by the defend- 
ant Baltimore and Ohio Railroad Company which, by its terms, was 
payable ‘‘in gold coin of the United States of America of or equal to 
the standard of weight and fineness existing on February 1, 1930.’’ 
The coupon called for the payment of the sum of $22.50. The plaintiff 
contended that, by reason of the devaluation of the gold dollar, he was 
entitled to $38.10, the equivalent of twenty-two and one-half gold 
dollars conforming to legal weight and fineness at the time the bond 
was issued. 

-The plaintiff challenged the constitutionality of the Joint Resolution 
of June 5, 1938, on three grounds. First, he contended that the Resolu- 
tion violated the Fifth Amendment of the Federal Constitution which 
provides that ‘‘no person . . . Shall be deprived of . . . prop- 
erty without due process of law; nor shall private property be taken 
for public use without just compensation.’’ 

Second, he contended that the Resolution violated the Tenth Amend- 
ment of the Federal Constitution which provides that ‘‘the powers not 
delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people.’’ 

Third, the plaintiff contended that the Resolution was invalid under 
Article 1, Section 1, of the Constitution which provides that ‘‘all legisla- 
tive powers herein granted shall be vested in the Congress of the 
United States . . .”’ 

It was held that none of these grounds was tenable. 

The court pointed out that, by Article 1, Section 7 (5) of the Federal 
Constitution, Congress is authorized ‘‘to coin money, regulate the value 
thereof, and of foreign coin,’’ and held that, if the gold clauses in 
private bonds interfere with the policy of Congress to exercise the 
authority to control the currency, granted to the Congress by the Con- 
stitution, the gold clauses cannot stand. ‘‘ We think it is clearly shown,”’ 
said the court, ‘‘that these clauses interfere with the exertion of the 
power granted to the Congress.’’ 

The prevailing opinion was delivered by Chief Justice Hughes. 
Concurring with him were Justices Brandeis, Roberts, Cardozo and 
Stone. A strong dissenting opinion was delivered by Mr. Justice 
McReynolds with whom Justices VanDevanter, Butler and Sutherland 
concurred. 

Mr. Justice Hughes delivered the opinion of the Court. 


These cases present the question of the validity of the joint resolu- 
tion of the Congress, of June 5, 1933, with respect to the ‘‘gold clauses’’ 
of private contracts for the payment of money. 48 Stat. 112. 

This resolution declares that ‘‘every provision contained in or made 
with respect to any obligation which purports to give the obligee a right 
to require payment in gold or a particular kind of coin or currency, or 
in an amount in money of the United States measured thereby’’ is 
‘‘against public policy.”’ 

Such provisions in obligations thereafter incurred are prohibited. 
The resolution provides that ‘‘every obligation, heretofore or hereafter 
ineurred, whether or not any such provision is contained therein or 
made with respect thereto, shall be discharged upon payment, dollar 
for dollar, in any coin or currency which at the time of payment is 
legal tender for public and private debts.’’ 
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Case 270 


In No. 270 the suit was brought upon a coupon of a bond made by 
the Baltimore & Ohio Railroad Company under date of Feb. 1, 1930, 
for the payment of $1000 on Feb. 1, 1960, and interest from date at 
the rate of 43 per cent. per annum, payable semi-annually. 

The bond provided that the payment of principal and interest 
‘‘will be made . . . in gold coin of the United States of America 
of or equal to the standard of weight and fineness existing on Feb. 1, 
1930.”’ 

The coupon in the suit, for $22.50, was payable on Feb. 1, 1934. 
The complaint alleged that on Feb. 1, 1930, the standard weight and 
fineness of a gold dollar of the United States as a unit of value ‘‘was 
fixed to consist of 25.8 grains of gold, nine-tenths fine,’’ pursuant to 
the act of Congress of March 14, 1900 (31, stat. 45); and that by the 
act of Congress known as the ‘‘gold reserve act of 1934’’ (Jan. 30, 
1934, 48 Stat. 337), and by the order of the President under that act 
the standard unit of value of a gold dollar of the United States ‘‘was 
fixed to consist of 15 5/21 grains of gold, nine-tenths fine,’’ from and 
after Jan. 31, 1934. 

On presentation of the coupon, defendant refused to pay the amount 
in gold, or the equivalent of gold in legal tender of the United States 
which was alleged to be, on Feb. 1, 1934, according to the standard of 
weight and fineness existing on Feb. 1, 1930, the sum of $38.10, and 
plaintiff demanded judgment for that amount. 

Defendant answered that by acts of Congress, and in particular, by 
the joint resolution of June 5, 1933, defendant had been prevented from 
making payment in gold coin ‘‘or otherwise than dollar for dollar, in 
eoin or currency of the United States (other than gold coin and gold 
certificates) ’’ which at the time of payment constituted legal tender. 

Plaintiff, challenging the validity of the joint resolution under the 
fifth and 10th amendments, and article I, sectionl, of the constitution 
of the United States, moved to strike the defence. The motion was de- 
nied. Judgment was entered for plaintiff for $22.50, the face of the 
coupon, and was affirmed upon appeal. The court of appeals of the 
state considered the federal question and decided that the joint resolu- 
tion was valid. 265 N. Y. 37. This court granted a writ of certiorari, 
Oct. 8, 1934. 

Cases 471 and 472 

In Nos. 471 and 472, the question arose with respect to an issue of 
bonds, dated May 1, 1903, of the St. Louis, Iron Mountain & Southern 
Railway Company, payable May 1, 1933. The bonds severally provided 
for the payment of ‘‘one thousand dollars gold coin of the United 
States of the present standard of weight and fineness,’’ with interest 
from date at the rate of four per cent. per annum, payable ‘‘in like 
gold coin semi-annually.’’ 

In 1917, Missouri Pacific Railroad Company acquired the property 
of the obligor subject to the mortgage securing the bonds. In March, 
1933, the United States district court, eastern district of Missouri, ap- 
proved a petition filed by the latter company under section 77 of the 
bankruptey act. 

In the following December, the trustees under the mortgage asked 
leave to intervene, seeking to have the income of the property applied 
against the mortgage debt and alleging that the debt was payable ‘‘in 
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gold coin of the United States of the standard of weight and fineness 
prevailing on May 1, 1903.’’ 

Later, the Reconstruction Finance Corporation and the United 
States, as creditors of the debtor, filed a joint petition for leave to 
intervene, in which they denied the validity of the gold clause con- 
tained in the mortgage and bonds. Leave to intervene specially was 
granted to each applicant on April 5, 1934, and answers were filed. 

On the hearing, the district court decided that the joint resolution 
of June 5, 1933, was constitional and that the trustees were entitled, in 
payment of the principal of each bond, to $1000 in money constituting 
legal tender. Decree was entered accordingly and the trustees (re- 
spondents here) took two appeals to the United States circuit court 
of appeals. While these appeals were pending, this court granted 
writs of certiorari, Nov. 5, 1934. 


Measures Adopted by Congress—Executive Orders 

The joint resolution of June 5, 1933, was one of a series of measures 
relating to the currency. These measures disclose not only the pur- 
pose of the Congress but also the situations which existed at the time 
the joint resolution was adopted and when the payments under the 
**gold clause’’ were sought. 

On March 6, 1933, the President, stating that there had been ‘‘heavy 
and unwarranted withdrawals of gold and currency from our banking 
institutions for the purpose of hoarding’’ and ‘‘extensive speculative 
activity abroad in foreign exchange’’ which had resulted ‘‘in severe 
drains on the nation’s stocks of gold,’’ and reciting the authority con- 
ferred by section 5 (B) of the act of Oct. 6, 1917 (40 State. 411), de- 
elared ‘‘a bank holiday’’ until March 9, 1933. 

‘On the same date, the secretary of the treasury, with the President’s 
approval, issued instructions to the treasurer of the United States to 
make payments in gold in any form only under license issued by the 
secretary. 

On March 9, 1933, the Congress passed the emergency banking act, 
48 stat. 1. All orders issued by the President or the secretary of the 
treasury since March 4, 1933, under the authority conferred by section 
5 (B) of the act of Oct. 6, 1917, were confirmed. 

That section was amended so as to provide that during any period 
of national emergency declared by the President, he might ‘‘investi- 
gate, regulate or prohibit,’’ by means of licenses or otherwise, ‘‘any 
transactions in foreign exchange, transfers of credit between or pay- 
ments by banking institutions as defined by the President, and export, 
hoarding, melting or earmarking of gold or silver coin or bullion or 
currency, by any person within the United States or any place subject 
to the jurisdiction thereof.’’ 

The act also amended section 11 of the federal reserve act (39 stat. 
752) so as to authorize the secretary of the treasury to require all per- 
sons to deliver to the treasurer of the United States ‘‘any or all gold 
coin, gold bullion, and gold certificates’? owned by them, and that the 
secretary should pay therefor ‘‘an equivalent amount of any other form 
of coin or currency coined or issued under the laws of the United 
States.’’ 

By executive order of March 10, 1933, the President authorized 
banks to be reopened, as stated. but prohibited the removal from the 
United States, or any place subject to its jurisdiction, of ‘‘any gold 
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coin, gold bullion, or gold certificates, except in accordance with regu- 
lations prescribed by or under license issued by the secretary of the 
treasury.’’ By further executive order of April 5, 1933, forbidding 
hoarding, all persons were required to deliver, on or before May 1, 
1933, to stated banks ‘‘all gold coin, gold bullion and gold certificates,’’ 
with certain exceptions, the holder to receive ‘‘an equivalent amount 
of any other form of coin or currency coined or issued under the laws 
of the United States.’ Another order of April 20, 1933, contained 
further requirements with respect to the acquisition and export of gold 
and to transactions in foreign exchange. 

By section 43 of the agricultural adjustment act of May 12, 1933 
(RI statute 51), it was provided that the President should have au- 
thority, upon the making of prescribed findings and in the circum- 
stances stated, ‘‘to fix the weight of the gold dollar in grains nine- 
tenths fine and also to fix the weight of the silver dollar in grains nine- 
tenths fine at a definite fixed ratio in relation to the gold dollar at such 
amounts as he finds necessary from his investigation to stabilize do- 
mestic prices or to protect the foreign commerce against the adverse 
effect of depreciated foreign currencies,’’ and it was further provided 
that the ‘‘gold dollar, the weight of which is so fixed, shall be the stand- 
ard unit of value,’’ and that ‘‘all forms of money shall be maintained 
at a parity with this standard,’’ but that ‘‘in no event shall the weight 
of the gold dollar be fixed so as to reduce its present weight by more 
than 50 per centum.’’ 

Than followed the joint resolution of June 5, 1933. There were 
further executive orders of Aug. 28 and 29, 1933, Oct. 25, 1933, and 
Jan. 11 and 15, 1934, relating to the hoarding and export of gold coin, 
gold bullion and gold certificates, to the sale and export of gold re- 
covered from natural deposits, and to transactions in foreign exchange, 
and orders of the secretary of the treasury, approved by the President, 
on Dee. 28, 1933, and Jan. 15, 1934, for the delivery of gold coin, gold 
bullion and gold certificates to the United States treasury. 

On Jan. 30, 1934, the Congress passed the ‘‘gold reserve act of 
1934’’ (48 stat. 337) which, by section 13, ratified and confirmed all 
the actions, regulations and orders taken or made by the President 
and the secretary of the treasury under the act of March 9, 1933, or 
under section 43 of the act of May 12, 1933, and, by section 12, with 
respect to the authority of the President to fix the weight of the gold 
dollar, provided that it should not be fixed ‘‘in any event at more 
than 60 per centum of its present weight.’’ 

On Jan. 31, 1934, the President issued his proclamation declaring 
that he fixed ‘‘the weight of the gold dollar to be 15 5/21 grains nine 
tenths fine,’’ from and after that date. 

We have not attempted to summarize all the provisions of these 
measures. We are not concerned with their wisdom. The question 
before the court is one of power, not of policy. And that question 
touches the validity of these measures at but a single point, that is, in 
relation to the joint resolution denying effect to ‘‘gold clauses’’ in 
existing contracts. The resolution must, however, be considered in its 
legislative setting and in the light of other measures in pari materia. 


Interpretation of the Gold Clauses 


First. The interpretation of the gold clauses in suit. In the case 
of the Baltimore & Ohio Railroad Company, the obligor considers the 
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obligation to be one ‘‘for the payment of money and not for the de- 
livery of a specified number of grains or ounces of gold’’; that it is 
an obligation payable in money of the United States and not less so 
because payment is to be made “in a particular kind of money’’; that 
it is not a ‘‘commodity contract’’ which could be discharged by ‘‘tender 
of bullion.’’ 

At the same time, the obligor contends that, while the joint resolu- 
tion is constitutional in either event, the clause is a ‘‘gold coin’’ and 
not a ‘‘gold value’’ clause; that is, it does not imply ‘‘a payment in 
the ‘equivalent’ of gold in case performance by payment in gold coin 
is impossible.’’ The parties, runs the argument, intended that the in- 
strument should be negotiable and hence it should not be regarded as 
one ‘‘for the payment of an indeterminate sum ascertainable only at 
date of payment.’’ And in the reference to the standard of weight and 
fineness, the words ‘‘equal to’’ are said to be synonymous with ‘‘of.’’ 

In the case of the bonds of the St. Louis, Iron Mountain & Southern 
Railway Company, the government urges that by providing for pay- 
ment in gold coin the parties showed an intention ‘‘to protect against 
depreciation of one kind of money as compared with another, as for 
example, paper money compared with gold, or silver compared with 
gold’’; and, by providing that the gold coin should be of a particular 
standard, they attempted ‘‘to assure against payment in coin of lesser 
gold content.”’ 

The clause, it is said, ‘‘does not reveal an intention to protect 
against a situation where gold coin no longer circulates and all forms 
of money are maintained in the United States at a parity with each 
other’’; apparently, ‘‘the parties did not anticipate the existence of 
conditions making it impossible and illegal to procure gold coin with 
which to meet the obligations.’’ 

In view of that impossibility, asserted to exist both in fact and in 
law, the government contends that ‘‘the present debtor would be ex- 
cused, in an action on the bonds, from the obligation to pay in gold 
eoin,’’ but, ‘‘as only one term of the promise in the gold clause is im- 
possible to perform and illegal,’’ the remainder of the obligation should 
stand and thus the obligation ‘‘becomes one to pay the stated number 
of dollars.’’ 

The bondholder in the first case, and the trustees of the mortgage 
in the second case, oppose such an interpretation of the gold clauses as 
inadequate and unreasonable. 

Against the contention that the agreement was to pay in gold coin 
if that were possible, and not otherwise, they insist that it is beyond 
dispute that the gold clauses were used for the very purpose of guard- 
ing against a depreciated currency. 

It is pointed out that the words ‘‘gold coin of the present stand- 
ard’’ show that the parties contemplated that when the time came to 
pay there might be gold dollars of a new standard, and, if so, that 
‘gold coin of the present standard’’ would pass from circulation; and 
it is taken to be admitted, by the government’s argument, that if gold 
coins of a lesser standard were tendered, they would not have to be 
accepted unless they were tendered in sufficient amount to make up the 
‘‘gold value’’ for which, it is said, the contract called. 

It is insisted that the words of the gold clause clearly show an in- 
tent ‘‘to establish a measure or standard of value of the money to be 
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paid if the particular kind of money specified in the clause should not 
be in circulation at the time of payment.’’ To deny the right of the 
bondholders to the equivalent of the gold coin promised is said to be 
not a construction of the gold clause, but its nullification. (1) 

The decisioins of this court relating to clauses for payment in gold 
did not deal with situations corresponding to those now presented. 
Bronson v. Rodes, 7 Wall. 229; Butler v. Horwitz, 7 Wall. 258; Dewing 
v. Sears, 11 Wall. 379; Trebileock v. Wilson, 12 Wall. 687; Thompson 
v. Butler, 95 U. S. 694; Gregory v. Morris, 96 U. 8. 619. See also the 
Vaughan and Telegraph, 14 Wall. 258; the Emily Souder, 17 Wall. 
666. 

The rulings upholding gold clauses and determining their effect 
were made when gold was still in circulation, and no act of the Con- 
gress prohibiting the enforcement of such clauses had been passed. 

In Bronson v. Ropes, Supra, P. 251, the court held that the legal 
tender acts of 1862 and 1863, apart from any question of their con- 
stitutionality, had not repealed or modified the laws for the coinage 
of gold and silver or the statutory provisions which made those coins 
a legal tender in all payments. 

It followed, said the court, that ‘‘there were two descriptions of 
money in use at the time the tender under consideration was made, 
both authorized by laws and both made legal tender in payments. The 
statute denomination of both descriptions was dollars, but they were 
essentially unlike in nature.’’ 

Accordingly, the contract of the parties for payment in one sort of 
dollars, which was still in lawful circulation, was sustained. 

The case of Trebilecock vs. Wilson, supra, was decided shortly after 
the legal tender acts had been held valid. The court again concluded 
(pp. 695, 696) that those acts applied only to debts which were pay- 
able in money generally, and that there were, ‘‘according to that 
decision, two kinds of money, essentially different in their nature, but 
equally lawful.’’ 

In that view, said the court, ‘‘contracts payable in either, or for the 
possession of either, must be equally lawful, and, if lawful, must be 
equally capable of enforcement.’’ 

With respect to the interpretation of the clauses then under con- 
sideration, the court observed, in Bronson vs. Rodes, supra, p. 250, 
that a contract to pay a certain number of dollars in gold or silver coins 
was, in legal import, nothing else than an agreement to deliver a cer- 
tain weight of standard gold, to be ascertained by a count of coins, 
each of which is certified to contain a definite proportion of that 
weight.”’ 

The court thought that it was not distinguishable, in principle, 
‘‘from a contract to deliver an equal weight of bullion of equal fine- 
ness.’’ 

That observation was not necessary to the final conclusion. The de- 
cision went upon the assumption ‘‘that engagements to pay coined 
dollars may be regarded as ordinary contracts to pay money rather 
than as contracts to deliver certain weights of standard gold.’’ Id. 
p. 251. 

In Trebileock v. Wilson, supra, where a note was payable ‘‘in 
specie,’’ the court said (pp. 694, 695) that the provision did not ‘‘as- 
similate the note to an instrument in which the amount stated is pay- 
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able in chattels; as, for example, to a contract to pay a specified sum 
in lumber, or in fruit, or grain’’; that the terms ‘‘in specie’’ were 
‘‘merely descriptive of the kind of dollars in which the note is pay- 
able, there being different kinds in circulation, recognized by law’’; 
that they meant ‘‘that the designated number of dollars in the note 
shall be paid in so many gold or silver dollars of the coinage of the 
United States.’ 

And in Thompson v. Butler, supra, pp. 696, 697, the court ad- 
verted to the statement made in Bronson v. Rodes, and concluded that 
‘notwithstanding this, it is a contract to pay money, and none the 
less so because it designates for payment one of the two kinds of money 
which the law has made a legal tender in discharge of money obliga- 
tions.’” Compare Gregory v. Morris, supra. 

We are of the opinion that the gold clauses now before us were not 
contracts for payment in gold coin as a commodity, or in bullion, but 
were contracts for the payment of money. The bonds were severally 
for the payment of one thousand dollars. 

We also think that, fairly construed, these clauses were intended 
to afford a definite standard or measure of value, and thus to protect 
against a depreciation of the currency and against the discharge of the 
obligation by a payment of lesser value than that prescribed. 

When these contracts were made they were not repugnant to any 
action of the Congress. 

In order to determine whether effect may now be given to the in- 
tention of the parties in the face of the action taken by the Congress, 
or the contracts may be satisfied by the payment dollar for dollar, in 
legal tender, as the Congress has now prescribed, it is necessary to 
consider (1) the power of the Congress to establish a monetary system 
and the necessary implications of that power; (2) the power of the 
Congress to invalidate the provisions of existing contracts which in- 
terfere with the exercise of its constitutional authority; and (3) 
whether the clauses in question do constitute an interference as to bring 
them within the range of that power. 


Power of Congress to Establish a Monetary System 


Second. The power of the Congress to establish a monetary system. 
It is unnecessary to review the historic controversy as to the extent of 
this power, or again to go over the ground traversed by the court in 
reaching the conclusion that the Congress may make treasury notes 
legal tender in payment of debts previously contracted, as well as of 
those subsequently contracted, whether that authority be exercised in 
course of war or in time of peace. Knox v. Lee, 12 Wall. 457; Juilliard 
v. Greenman, 110 U. S. 421. We need only consider certain postulates 
upon which that conclusion rested. 

The constitution grants to the Congress power ‘‘to coin money, 
regulate the value thereof, and of foreign coin.’’ Art. I, sec. 8, par. 5. 
But the court in the legal tender cases did not derive from that ex- 
press grant alone the full authority of the Congress in relation to the 
currency. 

The court found the source of that authority in all the related 
powers conferred upon the Congress and appropriate to achieve ‘‘the 
great objects for which the government was framed’’—‘‘a national 
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government, with sovereign powers.’’ McCulloch v. Maryland, 4 
wheat. 316, 404-407; Knox v. Lee, supra, pp. 532, 536; Juilliard v. 
Greenman, supra, p. 438. 

The broad and comprehensive national authority over the subjects 
of revenue, finance and currency is derived from the aggregate of the 
powers granted to the Congress, embracing the powers to lay and eol- 
lect taxes, to borrow money, to regulate commerce with foreign nations 
and among the several states, to coin money, regulate the value thereof, 
and of foreign coin, and fix the standards of weights and measures, 
and the added express power ‘‘to make all laws which shall be neces- 
sary and proper for carrying into execution’’ the other enumerated 
powers. Juilliard v. Greenman, supra, pp. 439, 440. 

The constitution ‘‘was designed to provide the same currency, hav- 
ing a uniform legal value in alli the states.’’ It was for that reason 
that the power to regulate the value of money was conferred upon the 
federal government, while the same power, as well as the power to 
emit bills of credit, was withdrawn from the states. 

The states cannot declare what shall be money, or regulate its 
value. Whatever power there is over the currency is vested in the 
Congress. Knox v. Lee, supra, p. 545. 

Another postulate of the decision in that case is that the Congress 
has power ‘‘to enact that the government’s promises to pay money 
shall be, for the time being, equivalent in value to the representative 
of value determined by the coinage acts, or to multiples thereof.’’ Id., 
p. 553. ; 

Or, as was stated in the Juilliard case, supra, p. 447, the Congress 
is empowered ‘‘to issue the obligations of the United States in such 
form, and to impress upon them such qualities as currency for the 
purchase of merchandise and the payment of debts, as accord with 
the usage of sovereign governments.’’ 

The authority to impose requirements of uniformity and parity 
is an essential feature of this control of the currency. The Congress 
is authorized to provide ‘‘a sound and uniform currency for the coun- 
try,’’ and to ‘‘secure the benefit of it to the people by appropriate legis- 
lation.’’ Veazie Bank v. Fenno, 8 Wall. 533, 549. 

Moreover, by virtue of this national power, there attaches to the 
ownership of gold and silver those limitations which public policy may 
require by reason of their quality as legal tender and as a medium of 
exchange. Ling Su Fan v. United States, 218 U. 8S. 302, 310. 

Those limitations arise from the fact that the law ‘‘gives to such 
coinage a value which does not attach as a mere consequence of in- 
trinsic value.’’ Their quality as legal tender is attributed by the law, 
aside from their bullion value. 

Hence the power to coin money includes the power to forbid mutila- 
tion, melting and exportation of gold and silver coin—‘‘to prevent its 
outflow from the country of its origin.’’ Id., p. 311. 

Dealing with the specific question as ta the effect of the legal tender 
acts upon contracts made before their passage, that is, those for the 
payment of money generally, the court, n the legal tender cases, recog- 
nized the possible consequences of such enactments in frustrating the 
expected performance of contracts—in rendering them ‘‘fruitless or 
partially fruitless.’’ 
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The court pointed out that the exercise of the powers of Congress 
may affect ‘‘apparent obligations’’ of contracts in many ways. 

The Congress may pass bankruptcy acts. The Congress may de- 
clare war, or, even in peace, pass non-intercourse acts, or direct an 
embargo, which may operate seriously upon existing contracts. 

And the court reasoned that if the legal tender acts ‘‘were justly 
chargeable with impairing contract obligations, they would not, for 
that reason, be forbidden, unless a different rule is to be applied to 
them from that which has hitherto prevailed in the construction of 
other powers granted by the fundamental law.”’ 

The conclusion was that contracts must be understood as having 
been made in reference to the possible exercise of the rightful authority 
of the government, and that no obligation of a contract ‘‘can extend 
to the defeat’’ of that authority. Knox v. Lee, supra, pp. 549-551. 

On similar grounds, the court dismissed the contention under the 
fifth amendment forbidding the taking of private property for public 
use without just compensation or the deprivation of it without due 
process of law. 

That provision, said the court, referred only to a direct appropria- 
tion. A new tariff, an embargo, or a war, might bring upon individuals 
great losses; might, indeed, render valuable property almost valueless, 
—might destroy the worth of contracts. 

‘*But whoever supposed,’’ asked the court, ‘‘that, because of this, 
a tariff could not be changed or a non-intercourse act, or embargo be 
enacted, or a war be declared ?”’ 

The court referred to the act of June 28, 1834, by which a new 
regulation of the weight and value of gold coin was adopted, and 
about six per cent. was taken from the weight of each dollar. 

The effect of the measure was that all creditors were subjected to 
a corresponding loss, as the debts then due became solvable with 
six per cent. less gold than was required to pay them before. 

But it had never been imagined that there was a taking of private 
property without compensation or without due process of law. The 
harshness of such legislation, or the hardship it may cause, afforded 
no reason for considering it to be unconstitutional. Id., pp. 551, 552. 

The question of the validity of the joint resolution of June 5, 1933, 
must be determined in the light of these settled principles. 


Power of Congress to Invalidate Provisions of Existing Contracts 


Third. The power of the Congress to invalidate the provisions of 
existing contracts which interfere with the exercise of its constitutional 
authority. 

The instant cases involve contracts between private parties, but 
the question necessarily relates as well to the contracts or obligations 
of states and municipalities, or of their political subdivisions, that is, 
to such engagements as are within the reach of the applicable national 
power. 

The government’s own contracts—the obligations of the United 
States—are in a distinct category and demand separate consideration. 
See Perry v. United States, decided this day. 

The contention is that the power of the Congress, broadly sustained 
by the decisions we have cited in relation to private contracts for the 
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payment of money generally, does not extend to the striking down of 
express contracts for gold payments. 

The acts before the court in the legal tender cases, as we have seen, 
were not deemed to go so far. Those acts left in circulation two kinds 
of money, both lawful and available, and contracts for payments in 
gold, one of these kinds, were not disturbed. 

The court did not decide that the Congress did not have the con- 
stitutional power to invalidate existing contracts of that sort, if they 
stood in the way of the execution of the policy of the Congress in re- 
lation to the currency. 

Mr. Justice Bradley, in his concurring opinion, expressed the view 
that the Congress had that power and had exercised it. Knox v. Lee, 
supra, pp. 566, 567. 

And, upon that ground, he dissented from the opinion of the court 
in Trebilecock v. Wilson, supra, p. 699, as to the validity of contracts 
for payment ‘‘in specie’’ (2). 

It is significant that Mr. Justice Bradley, referring to this dif- 
ference of opinion in the legal tender cases, remarked (in his con- 
curring opinion) that ‘‘of course’’ the difference arose ‘‘from the dif- 
ferent construction given to the legal tender acts.’’ 

‘*T do not understand,’’ he said, ‘‘the majority of the court to de- 
cide that an act so drawn as to embrace, in terms, contracts payable 
in specie, would not be constitutional. 

‘*Such a decision would completely nullify the power claimed for 
the government. For it would be very easy, by the use of one or two 
additional words, to make all contracts payable in specie.’’ 

Here, the Congress has enacted in express interdiction. The argu- 
ment against it does not rest upon the mere fact that the legislation 
may cause hardship or loss. 

Creditors who have not stipulated for gold payments may suffer 
equal hardship or loss with creditors who have so stipulated. 

The former, admittedly, have no constitutional grievance. And, 
while the latter may not suffer more, the point is pressed that their 
express stipulations for gold payments constitute property, and that 
creditors who have not such stipulation are without that property 
right. 

And the contestants urge that the Congress is seeking not to regu- 
late the currency, but to regulate contracts, and thus has stepped be- 
yond the power conferred. 

This argument is in the teeth of another established principle. Con- 
tracts, however express, can not fetter the constitutional authority of 
the Congress. Contracts may create rights of property, but when con- 
racts deal wih a subject matter which lies within the control of the 
Congress, they have a congenital infirmity. 

Parties can not remove their transactions from the reach of domi- 
nant constitutional power by making contracts about them. See Hud- 
son Water Co. v. McCarter, 209 U. S. 349, 357. 

This principle has familiar illustration in the exercise of the power 
to regulate commerce. If shippers and carriers stipulate for specified 
rates, although the rates may be lawful when the contracts are made, 
if Congress through the interstate commerce commission exercises its 
authority and prescribes different rates, the latter control and over- 
ride inconsistent stipulations in contracts previously made. 
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This is so, even if the contract be a charter granted by a state and 
limiting rates or a contract between municipalities and carriers. New 
York v. United States, 257 U. 8S. 591, 600, 601; United States v. Vil- 
lage of Hubbard, 266 U. S. 474, 477, note. See, also, Armour Packing 
Co. v. United States, 20 U. S. 56, 80-82; Union Dry Goods Co. v. 
Georgia Public Service Corporation, 248 U. S. 373, 375. 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 229, 
230, the court raised the pertinent question,—if certain kinds of pri- 
vate contracts directly limit or restrain, and hence regulate interstate 
commerce, why should not the power of Congress reach such contracts 
equally with legislation of a state to the same effect? 

‘What sound reason,’’ said the court, ‘‘can be given why Congress 
should have the power to interfere in the case of the state, and yet have 
none in the case of the individual? 

‘“Commerce is the important subject of consideration, and anything 
which directly obstructs and thus regulates that commerce which is 
carried on among the states, whether it is state legislation or private 
contracts between individual or corporations, should be subject to the 
power of Congress in the regulation of that commerce.’’ 

Applying that principle, the court held that a contract, valid when 
made (in 1871) for the giving of a free pass by an interstate carrier, 
in consideration of a release of a claim for damages could not be en- 
forced after the Congress had passed the act of June 29, 1906, 38 stat. 
584. Louisville & Nashville Railroad Company v. Mottley, 219 U.S. 
467 (3). 

Quoting the statement of the general principle in the legal tender 
cases, the court decided that the agreement must necessarily be re- 
garded as having been made subject to the possibility that, at some 
future time, the Congress ‘‘might so exert its whole constitutional 
power in regulating interstate commerce as to render that agreement 
unenforceable or to repair its value.”’ 

The court considered it inconceivable that the exercise of such 
power ‘‘may be hampered or restricted to any extent by contracts 
previously made between individuals or corporations.’’ 

‘The framers of the constitution never intended any such state of 
things to exist.’’ Id., p. 482. 

Accordingly, it has been ‘‘authoritatively settled’’ by decisions of 
this court that no previous contracts or combinations can prevent the 
application of the anti-trust acts to compel the discontinuance of com- 
binations declared to be illegal. Addyston Pipe & Steel Co. v. United 
States, supra; United States v. Southern Pacific Company, 259 U. S. 
214, 234, 235. See, also, Calhoun v. Massie, 253 U.S. 170, 176; Omnia 
Commercial ‘Co. v. United States, 261 U. S. 502, 509; Stephenson v. 
Binford, 287 U. S. 251, 276. 

The principle is not limited to the incidental effect of the exercise 
by the Congress of its constitutional authority. There is no constitu- 
tional ground for denying to the Congress the power expressly to pro- 
hibit and invalidate contracts although previously made, and valid 
when made, when they interfere with the carrying out of the policy 
it is free to adopt. 

The exercise of this power is illustrated by the provision of section 
5 of the employers’ liability act of 1908 (35 Stat. 65, 66) relating to 
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any contract the purpose of which was to enable a common carrier to 
exempt itself from the liability which the act created. Such a stipula- 
tion the act explicitly declared to be void. 

In the second employers’ liability cases, 223 U. 8. 1, 52, the court 
decided that as the Congress possessed the power to impose the lia- 
bility, it also possessed the power ‘‘to insure its efficacy by prohibiting 
any contract, rule, regulation or, device in evasion of it.’’ 

And this prohibition the court has held to be applicable to con- 
tracts made before the act was passed. Philadelphia, Baltimore & 
Washington R. R. Co. v. Schubert, 224 U. 8S. 603. 

In that case, the employe, suing under the act, was a member of the 
‘relief fund’’ of the railroad company under a contract of member- 
ship, made in 1905, for the purpose of securing certain benefits. 

The contract provided that an acceptance of those benefits should 
operate as a release of claims, and the company pleaded that acceptance 
as a bar to the action. 

The court held that the employers’ liability act supplied the govern- 
ing rule and that the defence could not be sustained. 

The power of the Congress in regulating interstate commerce was 
not fettered by the necessity of maintaining existing arrangements and 
stipulations which would conflict with the execution of its policy. 

The reason is manifest. To subordinate the exercise of the federal 
authority to the continuing operation of previous contracts would be 
to place to this extent the regulation of interstate commerce in the 
hands of private individuals and to withdraw from the control of the 
Congress so much of the field as they might choose by ‘‘ prophetic 
discernment’’ to bring within the range’ of their agreements. 

The constitution recognizes no such limitation. Id., pp. 613, 614. 
See, also, United States v. Southern Pacific Company, supra; Sproles 
v. Binford, 286 U. S. 374, 390, 391; Radio Commission v. Nelson 
Brothers ‘Company, 289 U. S. 266, 282. 

The same reasoning applies to the constitutional authority of the 
Congress to regulate the currency and to establish the monetary system 
of the country. If the gold clauses now before us interfere with the 
policy of the ‘Congress in the exercise of that authority they ean not 
stand. 


Effect of Gold Clauses on Monetary Policy of Congress 


Fourth.—The effect of the gold clauses in suit in relation to the 
monetary policy adopted by the Congress. 

Despite the wide range of the discussion at the bar and the earnest- 
ness with which the arguments against the validity of the joint resolu- 
tion have been pressed, these contentions necessarily are brought, un- 
der the dominant principles to which we have referred, to a single and 
narrow point. 

That point is whether the gold clauses do constitute an actual inter- 
ference with the monetary. policy of the Congress in the light of its 
broad power to determine that policy. 

Whether they may be deemed to be such an interference depends 
upon an appraisement of economic conditions and upon determination 
of questions of fact. 
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With respect to those conditions and determinations, the Congress 
is entitled to its own judgment. We may inquire whether its action 
is arbitrary or capricious, that is, whether it has reasonable relation 
to a legitimate end. 

If it is an appropriate means to such an end, the decisions of the 
Congress as to the degree of the necessity for the adoption of that 
means is final. McCulloch v. Maryland, supra, 400, 421, 423; Juilliard 
v. Greenman, supra, p. 450; Stafford v. Wallace, 258, U. S. 495, 521; 
Everard’s Breweries v. Day, 265 U. 8S. 545, 559, 562. 

The committee on banking and currency of the House of Repre- 
sentatives stated in its report recommending favorable action upon the 
joint resolution (H. R. Rep. No. 169, 73d Cong., 1st sess.) : 


‘‘The occasion for the declaration in the resolution that the gold 
clauses are contrary to public policy arises out of the experiences of 
the present emergency. These gold clauses render ineffective the power 
of the government to create a currency and determine the value thereof. 
If the gold clause applied to a very limited number of contracts and 
security issues, it would be a matter of no particular consequence, but 
in this country virtually all obligations, almost as a matter of routine, 
contain the gold clause. In the light of this situation two phenomena 
which have developed during the present emergency make the enforce- 
ment of the gold clauses incompatible with the public interest. The 
first is the tendeney which has developed internally to hoard gold; 
the second is the tendency for capital to leave the country. Under these 
circumstances no currency system, whether based upon gold or upon 
any other foundation, can meet the requirements of a situation in 
which many billions of dollars of securities are expressed in a par- 
ticular form of the circulating medium, particularly when it is the 
medium upon which the entire credit and currency structure rests.’’ 


And the joint resolution itself recites that determination of the 
Congress in these words: 


‘Whereas the existing emergency has disclosed that provisions of 
obligations which purport to give the obligee a right to require pay- 
ment in gold or a particular kind of coin or currency of the United 
States, or in an amount in money of the United States measured 
thereby, obstruct the power of the Congress to regulate the value of 
the money of the United States, and are inconsistent with the declared 
policy of the Congress to maintain at all times the equal power of 
every dollar, coined or issued by the United States, in the markets and 
in the payment of debts.”’ 

Can we say that this determination is so destitute of basis that 
the interdiction of the gold clauses must be deemed to be without any 
reasonable relation to the monetary policy adopted by the Congress? 

The Congress in the exercise of its discretion was entitled to con- 
sider the volume of obligations with gold clauses, as that fact, as the 
report of the House committee observed, obviously had a bearing upon 
the question whether their existence constituted a substantial obstruc- 
tion to the congressional policy. 

The estimates submitted at the bar indicate that when the joint 
resolution was adopted there were outstanding $75,000,000,000 or more 
of such obligations, the annual interest charges on which probably 
amounted to between three and four billion dollars. 
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It is apparent that if these promises were to be taken literally, as 
calling for actual payment in gold coin, they would be directly op- 
posed to the policy of Congress, as they would be calculated to increase 
the demand for gold, to encourage hoarding, and to stimulate attempts 
at exportation of gold coin. 

If there were no outstanding obligations with gold clauses, we 
suppose that no one would question the power of the Congress, in its 
control of the monetary system, to endeavor to conserve the gold re- 
sources of the treasury, to insure its command of gold in order to 
protect and increase its reserves, and to prohibit the exportation of 
gold coin or its use for any purpose inconsistent with the needs of the 
treasury. See Ling Su Fan v. United States, supra. 

And if the Congress would have that power in the absence of gold 
clauses, principles beyond dispute compel the conclusion that private 
parties, or states or municipalities, by making such contracts could 
not prevent or embarrass its exercise. In that view of the import of 
the gold clauses, their obstructive character is clear. 

But, if the clauses are treated as ‘‘gold value’’ clauses, that is, as 


intended to set up a measure or standard of value if gold coin is not 
available, we think they are still hostile to the policy of Congress, and 
hence subject to prohibition. 

It is true that when the joint resolution was adopted on June 5, 
1933, while gold coin had largely been withdrawn from circulation and 
the treasury had declared that ‘‘gold is not now paid, nor is it avail- 
able for payment, upon public or private debts,’’ the dollar had not 


yet been devalued. 

But devaluation was in prospect and a uniform currency was in- 
tended (4) section 43 of the act of May 12, 1933 (48 Stat. 51), pro- 
vided that the President should have authority, on certain conditions, 
to fix the weight of the gold dollar as stated, and that its weight as so 
fixed should be ‘‘the standard unit of value’’ with which all forms of 
money should be maintained ‘‘at a parity.”’ 

The weight of the gold dollar was not to be reduced by more than 
50 per centum. The gold reserve act of 1934 (Jan. 30, 1934, 48 Stat. 
337), provided that the President should not fix the weight of the gold 
dollar at more than 60 per cent. of its present weight. 

The order of the President of Jan. 31, 1934, fixed the weight of the 
gold dollar at 15 5-21 grains nine-tenths fine as against the former 
standard of 25 8-10 grains nine-tenths fine. If the gold clauses inter- 
fered with the congressional policy and hence could be invalidated 
there appears to be no constitutional objection to that action by the 
Congress in anticipation of the determination of the value of the ecur- 
rency. And the questions now before us must be determined in the 
light of that action. 

The devaluation of the dollar placed the domestic economy upon 
a new basis. In the currency as thus provided, states and municipal- 
ities must receive their taxes; railroads, their rates and fares; public 
utilities, their charges for services. The income out of which they 
must meet their obligations before us, while that income is thus con- 
trolled by law, their indebtedness on their ‘‘gold bonds’’ must be met 
by an amount of currency determined by the former gold standard. 
Their receipts, in this view, would be fixed on one basis; their interest 
charges, and the principal of their obligations, another. 
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It is common knowledge that the bonds issued by these obligors 
have generally contained gold clauses, and presumably they account 
for a large part of the outstanding obligations of that sort. 

It is also common knowledge that a similar situation exists with 
respect to numerous industrial corporations that have issued their 
‘‘gold bonds’’ and must now receive payments for their products in 
the existing currency. 

It requires no acute analysis or profound economic inquiry to dis- 
close the dislocation of the domestic economy which would be caused 
by such a disparity of conditions in which, it is insisted, those debtors 
under gold clauses should be required to pay one dollar and sixty-nine 
cents in currency while respectively receiving their taxes, rates, charges 
and prices on the basis of one dollar of that currency. 

We are not concerned with consequences, in the sense that conse- 
quences, however serious, may excuse any invasion of constitutional 
right. 

We are concerned with the constitutional power of the Congress 
over the monetary system of the country and its attempted frustration. 

Exercising that power, the Congress had undertaken to establish a 
uniform currency, and parity between kinds of currency, and to make 
that currency, dollar for dollar, legal tender for the payment of debts. 

In the light of abundant experience, the Congress was entitled to 
choose such a uniform monetary system, and to reject a dual system, 
with respect to all obligations within the range of the exercise of its 
constitutional authority. 

The contention that these gold clauses are valid contracts and can- 
not be struck down proceeds upon the assumption that private parties 
and states and municipalities may make and enforce contracts which 
may limit that authority. 

Dismissing the untenable assumption, the facts must be faced. We 
think that it is clearly shown that these clauses interfere with the exer- 
tion of the power granted to the Congress and certainly it is not estab- 
lished that the Congress arbitrarily or capriciously decided that such 
an interference existed. 

The judgment and decree, severally under review, are affirmed. 


Footnotes to Court’s Judgment 


Footnote 1: 


As illustrating the use of such clauses as affording a standard or 
measure of value, counsel refer to article 262 of the treaty of Versailles 
with respects to the monetary obligations of Germany which were made 
payable in gold coins of several countries, with the stated purpose that 
the gold coins mentioned ‘‘shall be defined as being of the weight and 
fineness of gold as enacted by law on Jan. 1, 1914.’’ Reference is also 
made to the construction of the gold clause in the bonds before the 
House of Lords in Feist, appellant, and societe intercommunale belge 
d’electricite, respondents (L. R. 1934) A. C. 161, 173, and to the deci- 
sions of the permanent court of international justice in the cases of the 
Serbian and Brazilian loans (publications of the permanent court of 
international justice, series A, Nos. 20-21), where the bonds provided 
for payment in gold francs. 





THE BANKING LAW JOURNAL 


Footnote 2: 


Mr. Justice Miller also dissented in Trebileock v. Wilson, 12 Wall., 
pp. 699, 700, upon the ground ‘‘that a contract for gold dollars, in 
terms, was in no respect different, in legal effect, from a contract for 
dollars without the qualifying words, specie, or gold, and that the legal 
tender statutes had, therefore, the same effect in both eases.”’’ 


Footnote 3: 


Compare New York Central & Hudson R. R. Co. v. Gray, 259 U.'S. 
583; Calhoun v. Massie, 253 U. 8. 170, 176. 


Footnote 4: 


The Senate committee on banking and eurrency, in its report of 
May 27, 1933, stated: ‘‘By the emergency banking act and the existing. 
executive orders gold is not now paid, or obtainabie fcr payment, on 
obligations, public or private. By the Thomas amendment currency 
was intended to be made legal tender for all debts. However, due to 
the language used doubt has arisen whether it has been made legal 
tender for payments on gold clause obligations, public and private. 
This doubt should be removed. These gold clauses interfere with the 
United States and the enforcement of them would be inconsistent with 
existing legislative policy.’’ Sen. Rep. No. 99, 73d Cong., Ist Sess. 





BANKING DECISIONS 


{n this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


MONEY OBTAINED FROM BANK BY FRAUD 


In re Accles* Estate, New York Surrogate’s Court, 275 N. Y. Supp. 431 


Where money is cbtained from one bank by fraud and deposited 
in another bank, the money still belongs to the first bank and can 
be recovered by: it. 

in this case, one Accles obtained $10,800 from the Philippine 
National Bank in New York on a letter of credit purporting to 
represent a shipment of a quantity of rayon. As a matter of fact, 
Accles had shipped cotton goods worth $923.34, instead of rayon. 
Accles deposited the money in the Fleetwood Bank, Mount Vernon, 
New York. After his death the fund was claimed both by the 
Philippine National Bank and by <Accles’ executrix. It was held 
that the money belonged to the Philippine National Bank. 


Discovery proceeding by Elizabeth S. Accles, executrix of the es- 
tate of William J. Accles, deceased, for an inquiry pursuant to Sur- 
rogate’s Court, § 205. 

Order in accordance with opinion. 

Goldman & Frier, of New York City (Israel Slater, of New York 
City, of counsel), for executrix. 

Hannon & Evans, of New York City (Charles F. Evans and Jere- 
miah P. Lyons, both of New York City, of counsel), for Philippine 
Nat. Bank. 

Westall, Stohldreier & Barrett, of White Plains, for Fleetwood 
Bank. 


SLATER, S.—This is a discovery proceeding instituted by the 
executrix. The stipulation of facts shows that the decedent, on or 
about May 17, 1934, received an order from a merchant in Manila, 
P. I., for a quantity of rayon crepe to be shipped from New York to 
Manila, and that on May 17, 1934, the Philippine National Bank, 
transacting business in the city of New York, issued a letter of credit 
in favor of the decedent, trading as W. J. Accles & Co., in the sum of 
$10,800, to provide for payment of the purchase price of the said rayon 
erepe. On July 31, 1934, the decedent made a shipment of nine cases 
of cotton goods instead of the rayon crepe and prepared shipping 
documents therefor, which shipping documents purported to evidence 
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a shipment by him of nine cases of rayon crepe. On August 1, 1934, 
the decedent presented to the Philippine National Bank the said ship- 
ping documents purporting to evidence a shipment by him of nine 
cases of rayon crepe, for the purpose of obtaining payment of $10,- 
781.15 for the nine cases of merchandise stated in the shipping docu- 
ments to be rayon crepe, when the decedent had in fact shipped nine 
eases of cheap cotton goods which he had procured at the price of 
$923.34. The bank honored the letter of credit and paid to the de- 
cedent, trading as W. J. Accles & Co., the sum of $10,781.15. This 
amount was deposited by the decedent in the Fleetwood Bank at Mt. 
Vernon, N. Y., on August 2, 1934. 

The decedent died August 18, 1934, at which date the balance on 
deposit in his account in the Fleetwood Bank was $1,764.81. No part 
of said sum of $10,781.15 has been repaid to the Philippine National 
Bank. Subsequent to August 2, 1934, the decedent made four other 
deposits in the Fleetwood Bank aggregating $1,741.92. 

A discovery proceeding is a summary code of discovering and reach- 
ing specific property. The Surrogate’s Court has jurisdiction to dis- 
pose of every claim to property. Matter of Wilson’s Will, 252 N. Y. 
155, 169 N. E. 122. The executrix seeks to prove that the deposit be- 
longs to the estate. Creditors of the estate are not necessary or proper 
parties to this proceeding. Their presence is not required to determine 
the issue. 

The executrix claims to be the owner of the balance of the deposit, 
and the Philippine National Bank claims to be the owner of the said 
fund. 

From the stipulation of facts, it appears that the money was ob- 
tained from the Philippine National Bank in a fraudulent and felonious 
manner; i.e., by the presentation of false shipping documents, pre- 
pared and executed by the decedent. 

It is a principle in equity that one from whom money has been ob- 
tained by misrepresentation, fraud, and felony does not lose title 
thereto as against the wrongdoer. The money having been obtained 
by the decedent from the bank by fraud and felony, the bank could 
recover it from the decedent, if found in his possession, or follow it 
in the hands of any person who received it without consideration or 
with notice of the fraud by which it was obtained. 

The money, when deposited by the decedent in the Fleetwood Bank, 
was still the money of the Philippine Bank. People ex rel. Briggs v. 
Hanley, 226 N. Y. 453, 458, 123 N. E. 663. The Fleetwood Bank was 
a mere depository. The commingling of such funds with the general 
funds of the Fleetwood Bank did not give the bank title nor did it 
deprive the Philippine National Bank of its ownership. Stephens v. 
Board of Education of City of Brooklyn, 79 N. Y. 183, 186, 35 Am. 
Rep. 511. 
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On the stipulated facts, the law makes the Fleetwood Bank con- 
structive trustee of so much of the money as remained a balance in the 
decedent’s account. Lightfoot v. Davis, 198 N. Y. 261, 270, 273, 91 
N. E. 582, 29 L. R. A. (N.'S.) 119, 189 Am. St. Rep. 817, 19 Ann. Cas. 
747. See American Surety Co. of New York v. Conner, 251 N. Y. 1, 4, 
166 N. E. 783, 65 A. L. R. 244; National City Bank of New York v. 
Weggoner, 230 App. Div. 88, 93, 243 N. Y. S. 299, affirmed 255 N. Y. 
527, 175 N. E. 298; Dodds v. MeColgan, 134 Mise. 518, 523, 235 
N. Y. S. 492. 

“‘Equity will administer such relief as the exigencies of the case 
demand. . . .’’ Bloomquist v. Farson, 222 N. Y. 375, 380, 118 
N. E. 855, 856. 

This is not one of the usual run of cases where money is borrowed 
from a bank upon a note, letter of credit, or a bill of lading, and the 
bank becomes a creditor of the borrower, along with other creditors. 
The instant case and others of similar character must be decided on 
the principle that stolen money can be followed unless it arrives in the 
hands of an innocent holder. 

The case of Matter of Cavin v. Gleason, 105 N. Y. 256, 11 N. E. 504, 
and similar cases cited by the attorneys for the executrix are not in 
point. In such cases the sole attempt was to gain a preference over 
other creditors, not to establish a claim against the estate. This is the 
vital distinction between those cases and the instant one. No title to 
the money passed to the decedent, and consequently no title can pass 
to his executrix for the benefit of his estate. 

It is argued that the decedent made two or three deposits in his 
account in the Fleetwood Bank and many withdrawals, and it is im- 
possible to follow the money received from the Philippine National 
Bank. If the decedent who feloniously obtained this money ‘‘mixes it 
with his own money and afterwards draws out some by checks generally 
and in the ordinary manner, the drawer of the checks must be taken to 
have drawn out his own in preference to the trust money. The rule 
attributing the first drawing out to the first payment in does not apply 
to such a case.’’ Importers’ & Traders’ Nat. Bank v. Peters, 123 N. Y. 
272, 278, 25 N. E. 319, 320. The decedent’s own funds would be re- 
garded as having remained in the mingled bank account to the very 
last. Matter of Holmes, 37 App. Div. 15, 55 N. Y. S. 708, affirmed 
159 N. Y. 532, 53 N. E. 1126. 

The true owner of a fund delivered to the possession of another has 
the right to have it returned, not as a debt due and owing, but because 
it is lawfully his property withheld from him. 

The stipulation of facts proves that the decedent never acquired 
title to the money. Newhall v. Longacre Bank, 248 N. Y. 252, 254, 
162 N. E. 23. 
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I hold that the money now on deposit in the Fleetwood Bank in 
decedent’s name belongs to the Philippine National Bank. Submit 
order in accordance with this decision. 


LIABILITY OF DIRECTOR WHERE TRUST 
COMPANY MISMANAGES ESTATE 


Proksch v. Bettendorf, Supreme Court of Iowa, 257 N. W. Rep. 383 


An executor who mingles estate funds with his own personal 
funds will be liable to the estate for any loss which it sustains. But 
a director of a trust company, which is acting as executor and 
mingles estate funds with its own funds, will not be personally 
liable for a loss sustained by the estate, especially where it appears 
that the director was not in active management of the trust com- 
pany’s affairs, that he was not a large stockholder and that he re- 
ceived no salary. 


This is an action at law by the plaintiff to recover from the defend- 
ants damages because of the misconduct of Joseph W. Bettendorf dur- 
ing his lifetime, when acting as a director of the American Trust Com- 
pany while that institution was executor of the estate of Annine C. 
Scheiner, deceased. At the close of the evidence, the district court 
directed a verdict for the defendants. From the judgment then en- 
tered, the plaintiff appeals. 

Affirmed. 

Howard L. Littig and John P. Dorgan, both of Davenport, for ap- 
pellant. 

Cook & Balluff, of Davenport, for appellees. 


KINDIG, J.—Some time before July 15, 1930, Annine C. Scheiner 
died testate. On that date, the American Trust Company of Daven- 
port was duly appointed the executor of her estate. From that date 
the American Trust Company continued to act as executor of the An- 
nine C. Scheiner estate until November 27, 1931, when the trust com- 
pany ceased acting as such executor, and the plaintiff-appellant, E. C. 
Proksch, was duly appointed administrator with the will annexed of 
the estate of Annine C. Scheiner, deceased. Because of financial diffi- 
culties, the American Trust Company became insolvent and closed its 
doors on or about December 28, 1932, when a receiver was appointed 
to liquidate its assets. 


NOTHB— For eimilar decisions see Banking Law Journal Digest (Fourth 
Edition) §1637. 
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At that time the trust company held $7,951.39 belonging to the 
Scheiner estate. A claim was filed by the appellant with the receiver 
of the trust company on the theory that the money belonging to the 
estate was held in trust by the trust company, and therefore should 
be turned over to the Scheiner estate as a trust fund. But because the 
trust company had commingled the funds of the Scheiner estate, which 
it held as executor, with other funds that were general in their nature, 
it was impossible for the appellant to trace the trust funds of the 
Scheiner estate into the common fund held by the receiver of the trust 
company. See Leach v. Farmers’ Savings Bank of Hamburg, 205 
Iowa, 114, 213 N. W. 414, 217 N. W. 487, 56 A. L. R. 801. Conse- 
quently the district court did not allow the appellant to recover on 
the theory of the trust fund doctrine. 

Joseph W. Bettendorf, during his lifetime, was a director of the 
American Trust Company from January 14, 1918, until he resigned 
on November 27, 1931. During that period, it is alleged by the ap- 
pellant that the trust company, of which Joseph W. Bettendorf was 
a director, commingled trust funds of the Annine C. Scheiner estate 
with the general funds of the company. It is said by the appellant 
that on July 17, and October 1, 1930, the secretary of the American 
Trust Company drew checks on the account of the Scheiner estate for 
$7,689.59 and $720.18, respectively. When thus drawn, the checks 
were deposited by the secretary of the American Trust Company to 
the account of the trust company in a correspondent bank. Further- 
more, it is claimed by the appellant that the trust company thus used 
its trust funds generally for its own individual purposes, paid salaries, 
and other obligations and debts of the trust company therefrom. 

Section 9290 of the 1931 Code provides: ‘‘All property, real or 
personal, received in trust by any such corporation [referring to cor- 
porations like the American Trust Company] exercising the powers 
granted by this chapter [416], shall be kept separate from such funds 
or property which may be in the possession of such corporation, and 
shall not be liable for the debts or obligations of such corporation.’’ 

After resigning as a director of the American Trust Company, and 
before the commencement of the present proceedings, Joseph W. Betten- 
dorf died, and the defendants-appellees, Edwin J. Bettendorf and Wil- 
liam E. Bettendorf, were appointed executors of his estate. So, on 
November 22, 1933, the appellant commenced the present proceeding 
against the appellees, Edwin J. Bettendorf and William E. Bettendorf, 
the executors of the estate of Joseph W. Bettendorf, deceased. In his 
amended petition, the appellant, among other allegations, makes the 
following: ‘‘That J. W. Bettendorf (appellees’ intestate) knew (during 
the time the American Trust Company was the executor of the Annine 
C. Scheiner estate) it was the practice and general policy of the Amer- 
ican Trust Company to mingle funds received by it in trust with the 
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current funds of the company and to deposit them in its own name in 
a correspondent bank; that either by directing or not objecting to said 
practice and policy, J. W. Bettendorf knowingly participated and aided 
in the violation by the American Trust Company of its duty as executor 
of the Annine C. Scheiner estate.’’ 

An answer was duly filed by the appellees, denying the allegations 
of the amended petition and setting forth other defenses. Neverthe- 
less, we find it necessary to discuss only the issue raised by the amended 
petition and the general denial in the answer. 

The cause was tried before a jury on February 13, 1934. At the 
end of the appellant’s testimony, the appellees moved the court for a 
directed verdict. This motion was overruled by the district court at 
that time. Whereupon the appellees submitted their evidence. Then, 
at the close of all the testimony, the appellees again renewed their motion 
for a directed verdict, at which time it was sustained by the district 
court. 

Underlying the appellees’ motion is the thought that the appellant 
has not proven a cause of action against the appellees. From the judg- 
ment entered on the foregoing ruling, the appellant appeals. 

There is no serious claim on the part of the appellant that he has 
proven the allegation in his amended petition to the effect that J. W. 
Bettendorf, while he was a director of the trust company, directed the 
practice of that company of commingling the trust funds with the 
general funds of the institution. If, then, the appellant has proven a 
cause of action against the appellees, it is because of the allegation 
that J. W. Bettendorf, during the time he was a director of the Amer- 
ican Trust Company, failed to object to the aforesaid practice of the 
trust company, while it was executor of the Scheiner estate, and thereby 
assisted and aided that company in handling the funds of the estate in 
breach of the trust imposed upon such executor. 

So it is to be seen that if the appellant has proven a cause of action 
against the appellees, it is based upon the nonfeasance of the director 
J. W. Bettendorf, as distinguished from a cause of action based upon 
his misfeasance or malfeasance. An officer or director of a corporation, 
under proper circumstances, may be liable for malfeasance or mis- 
feasance to a creditor of, or one dealing with the corporation. Walker 
v. Howell, 209 Iowa, 823, 226 N. W. 85; Cornick v. Weir, 212 Iowa, 
715, 237 N. W. 245. See, also, 7 Ruling Case Law, § 486, pp. 504 and 
505. It is said in 7 Ruling Case Law, § 486, on pages 504 and 505: 
‘*Some confusion has arisen in the cases from a failure to observe clearly 
the distinction between nonfeasance and misfeasance or malfeasance, 
‘Nonfeasance,’ as used in this connection, means the omission of an act 
which a person ought to do; ‘misfeasance’ is the improper doing of an 
act which a person might lawfully do; ‘malfeasance’ is the doing - an 
act which a person ought not to do at all.’’ 
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When, therefore, an action against a director of a corporation is 
based upon nonfeasance, as distinguished from misfeasance or mal- 
feasance, there ordinarily is no liability to a creditor of, or a person 
dealing with, the corporation. This proposition was determined in 
Cornick v. Weir (212 Iowa, 715, 237 N. W. 245), supra. Nevertheless 
a director might be liable for nonfeasance to the corporation itself. 
See Cornick v. Weir (212 Iowa, 715, 237 N. W. 245)), supra. No reason 
appears why the principles announced in Cornick v. Weir (212 Iowa, 
715, 237 N. W. 245), supra, should not by analogy apply to the case 
at bar. The bank, in the Cornick Case, was controlled by the same 
chapter of the Code that controls the trust company in the case at bar, 
and, as before indicated, we there held that a director is not liable to a 
creditor of the bank for nonfeasance. 

J. W. Bettendorf, the director in the case at bar, so far as the record 
indicates, was not a paid officer of the trust company, nor, according 
to the record, was he a heavy stockholder in that company. He was 
not in charge of the active management of the trust company. Such 
management was vested in a paid secretary, who apparently did not 
act in the capacity of a director. Bettendorf’s relationship with the 
trust company was merely that of an unpaid director. See Cornick v. 
Weir (212 Iowa, 715, 237 N. W. 245), supra. Moreover, Bettendorf 
was not the trustee for the Scheiner estate; but rather the trust com- 
pany was the trustee. All the obligations to manage and account were 
assumed, not by Bettendorf, as a director, but by the trust company as 
a corporation. See Cornick v. Weir (212 Iowa, 715, 237 N. W. 245), 
supra. Section 9290 of the 1931 Code provides, not that the director, 
but that the corporation itself, must keep the trust funds held by it 
separate from other funds of the corporation. In other jurisdictions 
there may be found cases placing the liability for nonfeasance upon a 
corporate director for the loss of the kind in question. See Cornick v. 
Weir (212 Iowa, 715, 237 N. W. 245), supra. There is no statutory 
obligation upon the director in the case at bar, however, for the loss 
under consideration, although there are obligations placed upon him 
by statute for other and different losses. See Cornick v. Weir (212 
Towa, 715, 237 N. W. 245, 251), supra. According to the Cornick Case, 
a director of a bank ‘‘is under certain statutory obligations’’ and ‘‘he 
owes many obligations to the bank as such,’’ but ‘‘in a case such as the 
one’’ involved in the Cornick Case ‘‘he cannot be held merely for non- 
action or negligence.”’ 

Under all the circumstances, therefore, the director is not liable in 
the case at bar for mere nonfeasance. It is not alleged by the appellant 
in his amended petition that the directors in the case at bar were guilty 
of fraud. Nor is it claimed by the appellant in his amended petition 
that the directors, by a conspiracy, sought to bring about a conversion 
of the appellant’s funds through corporate action. Furthermore, it is 
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not claimed by the appellant in his amended petition that the failure 
of the director Bettendorf to act was connected with such peculiar facts 
and circumstances as to amount, in effect, to a misfeasance or mal- 
feasance on his part. See Winn v. Harby et al., 171 S. C. 301, 172 
S. E. 135. 

The American Trust Company had at least five directors. J. W. 
Bettendorf was only one of them. No one director could manage or 
control the affairs of the corporation. In order to manage and control 
the corporation, a majority of the directors, at least, would have to 
direct, or acquiesce in, a given policy. It is not claimed by the appellant 
that the board of directors, by resolution, authorized the American 
Trust Company to mingle the trust funds with its own general funds. 
Nowhere is it shown in the record that the failure to object on the part 
of J. W. Bettendorf (assuming that he knew of the act of the corpora- 
tion in converting the trust funds) amounted to a joint acquiescence 
by him and the other directors. One director, of course, could not 
control the board. Bettendorf could not cause, nor aid in causing, the 
loss under the record here revealed, unless he joined the other members 
of the board in a common acquiescence in the policy of commingling 
the funds, which was followed by the corporation. See Briggs v. 
Spaulding et al., 141 U. S. 132, 11 S. Ct. 924, loe. cit. 930, 35 L. Ed. 662. 
See, also, Virginia-Carolina Chemical Co. v. Ehrich et al. (D. C.) 
230 F. 1005. 

There is nothing in the record to indicate that these other directors 
were guilty of malfeasance or misfeasance to which the director Betten- 
dorf contributed. Necessarily, then, the district court properly held 
that Bettendorf, under the circumstances, was not liable for mere non- 
feasance. 

Wherefore, the act of that tribunal in directing a verdict for the 
appellees must be sustained. The judgment of the district court, ac- 
cordingly, is affirmed. 

Affirmed. 


INDORSEMENT TO ANY BANK, BANKER OR 
TRUST COMPANY NOT RESTRICTIVE 


First National Bank v. Cross & Napper, Court of Appeal of Louisiana, 
157 So. Rep. 636 


An indorsement reading ‘‘Pay to the order of any bank, banker 
or trust company. All prior endorsements guaranteed’’ is an un- 
restricted and not a restrictive indorsement and passes title to one 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§583, 637. 
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who takes a negotiable instrument so indorsed fur value. Where a 
draft is indorsed in this form to a bank and deposited in the in- 
dorser’s account, with no restrictions against drawing checks against 
the credit, the bank becomes a holder for value of the draft and, in 
event of nonpayment, can enforce it against the drawer. The fact 
that the deposit slip contains a clause reserving the right to charge 
the draft back to the drawer in case it is returned unpaid, does not 
change the situation. 

There are a number of decisions in which it has been held that 
an indorsement in the form of the indorsement here involved is 
restrictive and gives the indorsee no rights of ownership in the in- 
strument. And there are also many decisions holding that the mere 
crediting of an instrument to the account of the depositor does not 
make the bank a holder for value and that the bank becomes a holder 
for value only when the depositor has checked against the credit and 
then only to the extent of the amount checked out. 


Suit by the First National Bank against Cross & Napper. From a 
judgment for the plaintiff, the defendant appeals. 

Affirmed. 

W. E. McBride and A. K. Goff, Jr., both of Ruston, for appellant. 

Elder & Elder, of Ruston, for appellee. 


DREW, J.—On August 30, 1933, Cross & Napper, defendant herein, 
drafted on Anderson Clayton & Co., of Monroe, La., for the sum of 
$771.92. The payee in the draft was the Bank of Simsboro. Attached 
to the draft was a bill of lading or statement giving the numbers and 
weights of each of sixteen bales of cotton. The draft was deposited in 
the Bank of Simsboro on that date, and the account of Cross & Napper 
credited with the amount of the draft, less 77 cents, which was deducted 
as charges for collecting the draft. The amount of $771.15 was entered 
in the bank book of defendant, and a deposit slip also issued to it for 
said amount. On the front leaf of the bank book the following notation 
is printed: 


‘‘Always bring this book with your deposits. 

‘‘See that entries agree with your tickets. : 

‘‘In receiving items for deposit or collection, this bank acts only as 
depositors’ collecting agent and assumes no responsibility beyond. the 
exercise of due care. All items are credited subject to final payment 
in eash or solvent credits. This bank will not be liable for default or 
negligence of its duly selected correspondents nor for losses in transit, 
and each correspondent so selected shall not be liable except for its own 
negligence. ‘This bank or its correspondents may send items, directly 
or indirectly, to any bank, including the payor, and accept its draft or 
credit as conditional payment in lieu of cash; it may charge back any 
item at any time before final payment, whether returned or not, also 
any item drawn on this bank not good at close of business on day 
deposited.’’ 
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This same notice is printed at the top of the deposit slip. 

The Bank of Simsboro was dealing with the First National Bank of 
Ruston, plaintiff herein, as one of its correspondents, and had from 
time to time prior to this transaction secured money from that bank. 
On the morning the draft in question was given, the Bank of Simsboro 
had secured from the First National Bank of Ruston the sum of $800 
in currency, with the understanding and agreement that it would deliver 
to it some cotton drafts, and on the afternoon of that day the vice- 
president and chairman of the Simsboro Bank went in person and 
delivered to the First National Bank of Ruston the draft in question. 
The following slip was attached to the draft by the Bank of Simsboro 
when it was delivered to the First National Bank of Ruston: 


‘‘Bank of Simsboro 
Simsboro, La., August 30, 1933. 

‘‘First National Bank, Ruston, La. 
“N. P. 84-235: 

‘*We enclose for credit 

‘*Please report by date of letter. 

‘‘Do not hold for convenience of parties, but protest and return at 
once unless otherwise instructed. 


‘‘Do not deliver Bill of Lading until payment of Draft. 
‘*Protest Items marked X. 
‘*Wire non-payment of items of $500.00 and over. 


‘Respectfully, 
“©. W. Tatum, 
‘““V. P. and Cashier. 


Drawn On Amount 
Anderson Clayton $771.92 


$771.92’ 


The First National Bank issued to the Bank of Simsboro a credit 
letter showing receipt of the said draft, and credited the account of the 
Bank of Simsboro with the amount called for by said draft. At noon, 
the day following, the bank examiner closed the Bank of Simsboro, and 
it has never opened since that time. Cross & Napper, the makers of 
the draft, immediately notified Anderson Clayton & Co. not to pay it, 
and the draft was not paid. Cross & Napper executed another draft 
on Anderson Clayton & Co. for the same amount, but, before it was 
paid, the First National Bank of Ruston informed Anderson Clayton 
& Co. that it was claiming the proceeds under the first draft; therefore 
Anderson Clayton & Co. refused to pay the second draft. 

When the draft was delivered to the First National Bank of Ruston 
by the Bank of Simsboro, it bore the following indorsement: 
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‘*Pay to the order of any Bank, banker or trust company. All 
prior endorsements guaranteed. 


‘‘Bank of Simsboro, 
““C. W. Tatum, V. P., and Cashier.’’ 


The First National Bank of Ruston instituted this suit against 
Cross & Napper, makers of the draft, alleging it was the owner in due 
course of said draft, that it acquired it for value, and that its indorser, 
Bank of Simsboro, had acquired the draft for value from Cross & 
Napper. 

The defense set up is that the draft was deposited with the Simsboro 
Bank for collection, that ownership did not pass to the Bank of Sims- 
boro, and that plaintiff did not acquire said draft in due course, but 
received it for collection as a corresponding bank of the Bank of Sims- 
boro. Before any evidence was introduced on trial of the case below, 
defendant objected to the introduction of any evidence for the reason 
that plaintiff’s petition did not set forth a cause or right of action. 

The testimony was admitted subject to the objection, and, after 
trial was had, the lower court rendered a written opinion awarding 
judgment to plaintiff as prayed for, and holding that the Bank of 
Simsboro had acquired the draft for value and was the owner of same. 
Defendant has appealed from that judgment, and urges in this court 
the objection urged in the lower court to the introduction of any testi- 
mony. In support of this contention, defendant relies exclusively upon 
the case of Citizens’ Trust Company v. Ward, 195 Mo. App. 223, 190 
S. W. 364, which case cites the cases of Bank of Indian Territory v. 
First Nat. Bank, 109 Mo. App. 665, 83 S. W. 537, and National Bank 
of Rolla v. First Nat. Bank of Salem, 141 Mo. App. 719, 125 S. W. 513, 
wherein the court said, following the defendant’s reasoning, it must be 
admitted that the indorsement on the note ‘‘pay to any bank or banker’’ 
is an indorsement for collection, and that an indorsement for collection 
does not transfer title. 

This identical question was before the court in the case of Interstate 
Trust Company et al. v. United States National Bank, and decided by 
the Supreme Court of Colorado, reported in 67 Colo. 6, 185 P. 260, 
261, 10 A. L. R. 705. In that case the court said: 


“‘Tt is urged by plaintiffs in error that the endorsements: ‘Pay to 
the order of any bank or banker—previous endorsements guaranteed,’ 
made by The Interstate Trust Company, and ‘Received payment through 
the Denver Clearing House,’ by The First National Bank, were col- 
lection, or restrictive endorsements, and that the endorsers guaranteed 
nothing as to the genuineness or worth of the paper. A restrictive 
endorsement is such only when it prohibits further negotiation of the 
paper, constitutes the endorser merely the agent of the owner, or vests 
the title in the endorsee in trust for, or to the use of, some other person. 
Section 4499, R. S. 1908. The authorities are practically unanimous 
that endorsements such as the ones under consideration can have no 
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such limited or restricted effect. Crawford on Negotiable Instruments 
(1916 Ed.) 78, 79, 130, 182; National Bank v. Bossemeyer, 101 Neb. 
96, 162 N. W. 503, L. R. A. 1917E, 374; First Nat. Bank v. First Nat. 
Bank, 58 Ohio St. 207, 50 N. E. 723, 41 L. R. A. 584, 65 Am. St. Rep. 
748; First Nat. Bank v. First Nat. Bank, 4 Ind. App. 355, 30 N. E. 
808, 51 Am. St. Rep. 221; Woods v. Colony Bank, 114 Ga. 683, 40 
S. E. 720, 56 L. R. A. 929; N. Y. Produce Ex. Bank v. Twelfth Ward 
Bank, 135 App. Div. 52, 119 N. Y. S. 988. 

‘‘In National Bank v. Bossemeyer [101 Neb. 100, L. R. A. 1917E, 
374, 162 N. W. 503], supra, the court in discussing the effect of the 
endorsement: ‘Pay to any bank or banker; all previous endorsements 
guaranteed,’ said: 

‘“ “Ts the indorsement restrictive? Whatever may have been held 
before the enactment of the Negotiable Instruments Act, it is clear that 
the question must be determined by the provisions of that statute, . 
as follows: ‘‘An indorsement is restrictive which either: First—pro- 
hibits the further negotiation of the instrument; or, second—constitutes 
the indorsee, the agent of the indorser; or, third—vests the title in the 
indorsee in trust for or to the use of some other person. But the mere 
absence of words implying power to negotiate does not make an in- 
dorsement restrictive.’’ 

‘¢ “There is nothing on the face of this indorsement which prohibits 
the further negotiation of the instrument or constitutes the indorsee 
the agent of the indorser, or vests title in the indorsee in trust for the 
use of some other person, and hence, by the most elementary principles 
cf statutory construction, the plain meaning of the language must be 
observed, and it must be held that the indorsement was not restric- 
tive.’ ”’ 


In the footnotes of this case, it will be seen that a number of states 
hold to the view urged by defendant and hold such an indorsement 
to be a restricted indorsement and cannot transfer title. 

The reasoning in the case above quoted meets with our approval, 
and we find the indorsement was not restrictive and was sufficient to 
transfer title. The objection to the testimony was therefore properly 
overruled. 

The first defense raised is that the Bank of Simsboro did not be- 
come the owner of the draft when deposited. It is clear from the oral 
testimony, as well as the printed notice on the deposit slip and in the 
bank book of defendant, that the Bank of Simsboro reserved to itself 
the right to charge back to defendant the amount of the draft, in case 
it was returned unpaid. It is also clear that no restrictions were 
placed on the credit given defendant by the Bank of Simsboro. There 
is nothing in the record to show that defendant could not have checked 
out the entire amount; in fact, it did give checks against its account 
on that date, but the total amount of the checks was not sufficient’ to 
cause its account to fall below the amount of credit given for the 
draft. Defendant was a regular customer of the Bank of Simsboro. 
When it presented drafts of like kind previous to this time, its drafts 
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were accepted and its account credited. It was not forbidden to check 
against the credit given for the draft, and the fact that the amount of 
defendant’s account on the day the draft was credited to it was more 
than sufficient to cover the checks given by defendant that day was 
merely coincidence. 

The fact that the Bank of Simsboro reserved to itself the right to 
charge the draft back to defendant, if it was returned unpaid, makes 
no material difference. Whether it had specially reserved that right 
or not, it could have held defendant, the maker, responsible for the 
amount of the draft, had it been returned unpaid. This was held in 
the following cases: Blacher v. Nat. Bank of Baltimore, 151 Md. 514, 
135 A. 383, 49 A. L. R. 1366; Bryant v. Williams (D. C.) 16 F.(2d) 
159; Bank of California v. Young, 123 Or. 95, 260 P. 227; Nat. Bank 
of Commerce v. Bossemeyer, 101 Neb. 96, 162 N. W. 503, L. R. A, 
1917E, 374; Foristel v. Security Nat. Bank, Sav. & Trust Co., 320 Mo. 
436, 7S. W. (2d) 997; First Nat. Bank v. Wells County, 54 N. D. 502, 
209 N. W. 962; Old Nat. Bank v. Gibson, 105 Wash. 578, 179 P. 117, 
6 A. L. R. 247; Real Estate-Land Title & Trust Co. v. Butler, 296 Pa. 
54, 145 A. 689. 

The Supreme Court of the United States in the case of Douglas v. 
Federal Reserve Bank, 271-U. 8. 489, 46 S. Ct. 554, 556, 70 L. Ed. 
1051, passed upon the identical question. ... 

Beutel’s Fifth Edition of Brannan’s Negotiable Instruments Law, 
pp. 330 and 331, has the following to say: 


‘‘ Although Section 25 clearly provides that any consideration suffi- 
cient to support a simple contract constitutes value, the majority of 
the courts have tenaciously clung to the old common law rule that mere 
crediting of an account is not value... . 

‘It is submitted that this is an erroneous result and is in the teeth 
of the statute. Sections 25 to 28 clearly show the intent of the act 
to make value for a negotiable instrument synonymous with the com- 
mercial idea of a binding contract. The only implication to the con- 
trary to be found in the act is Sec. 54 (see discussion under that sec- 
tion, infra) but this section does not apply to credits because the credit 
itself is the full amount to be given. The holdings of these cases create 
an unfortunate commercial result. If the endorser of the instrument is 
indebted to the endorsee, the cases uniformly hold that credit on the 
books is sufficient to constitute value. (See cases on pre-existing debt 
as value cited under the second sentence of this section, infra, p. 345ff). 
It is hard to understand how the same act of crediting the account can 
be of value in one case and not in the other. 

‘‘A number of recent cases have reached the proper result that 
mere crediting the account is value. Blacher v. Nat. Bank of Balti- 
more, 151 Md. 514, 135 A. 383, 49 A. L. R. 1366; 26 Mich. L. Rev. 
209; Tapee v. Varley-Wolter Co., 184 Mo. 470, 171 S. W. 19, not cit- 
ing the Negotiable Instruments Law; Causey v. Eiland, 175: Ark. 929, 
18. W. (2d) 1008, 56 A. L. R. 529; 32 Law Notes, 152, not citing the 
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N. I. L.; Farmers’ & Merchants’ Bank v. Nissen, 46 8. D. 121, 190 
N. W. 1014. This is also the rule under the B. E. A. (See English 
eases, infra, p. 334). 

‘“‘The Blacher Case in a well-reasoned opinion citing the act very 
properly held that crediting the depositor’s account was value even 
though the bank reserved the right to charge back the account if the 
instrument was dishonored. Accord, Nat. Bank of Commerce v. Bos- 
semeyer, 101 Neb. 96, 162 N. W. 503, L. R. A. 1917E, 374. See, also, 
Bank Credit as Value for Deposit of Demand Paper, 17 Va. L. Rev. 
720.”’ 


However, in this case the amount of the draft was not charged back 
to the maker. The Bank of Simsboro closed the following day at noon 
before the draft had time to be presented to Anderson Clayton & Co., 
in Monroe, on whom it had been drawn. 

The courts of this state have held to the view that the mere credit- 
ing of the account of the maker does not transfer ownership where the 
bank reserves the right to charge back to the maker if not paid, as a 
great many of the other state courts have held, and as cited in Bran- 
nan’s Negotiable Instruments Law, above quoted. See Hall, Ine., v. 
Farmers’ Trust & Sav. Bank of Lockport et al., 177 La. 659, 148 So. 
909; First Nat. Bank of Shreveport v. Cap. City Pet. Products Co., 
13 La. App. 498, 124 So. 849, 128 So. 903; Holmes & Barnes v. Shaw- 
nee Milling Co., 5 La. App. 392. 

This being true, we would ordinarily feel bound to follow the de- 
cisions of our own state courts but for the fact that the very purpose 
of adopting the Negotiable Instruments Law by the different states of 
the Union, as was done in Louisiana by Act No. 64 of 1904, in the Dis- 
trict of Columbia and in all other states of the Union, was to have a 
uniform law in all states affecting negotiable commercial paper. Even 
though the acts adopted in all the states and the District of Columbia 
are identical, or almost so, the interpretation by the different state 
courts has not been the same, no doubt due, to a great extent, to a great 
many cases having been decided without reference to the Negotiable 
Instruments Law. 

- There is apparently no conflict in the decisions of the federal courts 
since the Supreme Court spoke in the Douglas Case, above quoted 
from. If all of the state courts would follow the Supreme Court of 
the United States in its interpretation of the Negotiable Instruments 
Law, in so far as it has spoken, there would be no confusion and the 
Negotiable Instruments Law would serve the purpose for which it was 
intended when it was enacted in all the states of the Union and the 
District of Columbia. 

We therefore find that, when defendant deposited the draft in ques- 
tion with the Bank of Simsboro and received credit for same, with no 
restrictions against checking against said draft, the Bank of Simsboro 





THE BANKING LAW JOURNAL 


became the owner of the draft for value, notwithstanding it reserved 
the right to charge the amount back to defendant if the draft was re- 
turned unpaid. Negotiable Instruments Law, Act No. 64 of 1904, §§ 
25 and 26. 

It necessarily follows that the Bank of Simsboro, having acquired 
the draft for value, could and did legally transfer it to the plaintiff 
herein, and defendant is liable to plaintiff thereon. 

The judgment of the lower court is correct, and is affirmed, with 
costs. 


PERMITTING DEPOSITOR TO DRAW AGAINST 
CHECK 


Holt v. First State Bank of Miami, Court of Civil Appeals of Texas, 
74S. W. Rep. (2d) 1050 


A bank, which permits the depositor of a check to draw the en- 
tire amount before the check is collected, becomes a holder in due 
course of the check and can enforce it against the drawer, even 
though the drawer has a defense good as against the payee. This 
is so notwithstanding the deposit slip bears a statement that the 
bank acts as collecting agent only and that all items are credited 
subject to final payment. By permitting the depositor to draw the 
bank waives its right to hold the check for collection only and be- 
comes a holder for value. 


Note. An earlier opinion in this case will be found in the January, 
1931, Banking Law Journal at page 16. 


Action by the First State Bank of Miami against R. D. Holt. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Sanders & Scott, of Amarillo, and Kinney & Ritchey, of Miami, for 
appellant. 

Reynolds & Heare, of Shamrock, and Cook, Smith, Teed & Wade, 
of Pampa, for appellee. 


MARTIN, J.—A former appeal of this case is reported in (Tex. 
Civ. App.) 32 S.W.(2d) 386, 48 B. L. J. 16. For convenience we 
briefly restate its essential facts: On August 28, 1928, James Cook 
negotiated a check for $802.78, drawn by appellant on a bank at 
Wheeler, Tex., to appellee bank. He received credit for the amount 
of the check, less $91.95, the amount of a note due by Cook’s son to 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §582. 
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appellee bank, which it was agreed, might be paid from the amount 
of said check and the son’s said indebtedness to said bank discharged. 
A deposit slip was issued by appellee bank to said Cook for the amount 
of the deposit so made, containing, in part, the following notation 
printed thereon: ‘‘In receiving items for deposit or collection, this bank 
acts only as depositor’s collecting agent and assumes no responsibility 
beyond the exercise of due care. All items are credited, subject to 
final payment in cash or solvent credits. ... This bank or its cor- 
respondents may send items, directly or indirectly, to any bank in- 
cluding the payor, and accept its draft or credit, as conditional pay- 
ment in lieu of cash; it may charge back any item at any time before 
final payment, whether returned or not, also any item drawn on this 
bank not good at close of business on day deposited.”’ 

On said last-named date credit for $710.85 was given Cook on the 
books of appellee bank, and said note for $91.95 surrendered. That 
within the next two days Cook checked out all of said deposit of $710.85. 
That the said check was forwarded to the bank at Wheeler through 
regular banking channels and was returned some days later unpaid; 
payment being refused for the alleged reason that the account of ap- 
pellant with said Wheeler bank had been garnisheed by one J. B. 
Williams. The receipt of the unpaid check was the first notice appellee 
bank had of said garnishment and was subsequent to all the matters 
hereinbefore stated. The case was submitted upon the following special 
issue: ‘‘Question No. 1: Do you find from a preponderance of the evi- 
dence in this case that the plaintiff, The First State Bank of Miami, 
on or about the 27th day of August, 1928, took the $802.78 check in 
question for a fixed price in money or its equivalent? Answer yes or 
no.’’ To which question the jury answered as follows: ‘‘Answer to 
question No. 1: Yes. P. T. Boston, Foreman.’’ 

Judgment was entered for appellee. 

Under our view of the record many questions pass out of the case, 
because a judgment for the appellee was the only proper one that 
could have been rendered in this case. The pleading and evidence in 
our opinion conclusively show that the appellee bank paid value for the 
check in question in the usual course of business, and under cireum- 
stances that cast no suspicion upon the fairness of its intent. There 
was no evidence of notice to appellee of any infirmity in the check prior 
to the time it surrendered the note of Cook’s son and paid to Cook 
the entire balance of the deposit given him at the time of the nego- 
tiation of the check in question. Under the authorities we think un- 
questionably appellee was entitled to judgment, unless the notation on 
the deposit slip, quoted above, was sufficient to raise an issue of the 
purchase by appellee of the check in question. 6 Tex. Jur. p. 996; 
Prouty v. Musquiz, 94 Tex. 87, 58 S. W. 721, 996; Shaw v. San Jacinto 
Realty Co. (Tex. Civ. App.) 16 S.W.(2d) 341. The question is nar- 
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rowed, we think, to a consideration of the effect to be given the printed 
notation on the deposit slip, which it is claimed raised a jury question 
as to the ownership of the check by appellee bank. The further ancil- 
lary proposition is necessarily involved as to whether the above facts 
show payment of value for the instrument sued on. The question was 
exhaustively considered by the Virginia Supreme Court in the case 
of McAuley v. Morris Plan Bank of Va., 155 Va. 777, 156 8. E. 418, 
424, and from it. we quote: 


“In Bank of Gulfport v. Smith (1923) 132 Miss. 63, 95 So. 785, a 
check indorsed in blank was deposited with a deposit slip reading thus: 
‘Items not payable in Gulfport are taken at depositor’s risk and 
credited subject to actual final payment. This bank as agent for de- 
positor will forward such items, either direct to drawee, or another 
bank in the same city, or indirectly through correspondents in other 
cities.’ The check was drawn on an out-of-town. bank, and the de- 
positor payee ‘had practically no money’ on deposit in the bank. On 
the same day the bank permitted the depositor to withdraw the entire 
amount of its deposit. There was no specific agreement entered into 
between the bank and the depositor either at the time of the deposit 
or at the time of the withdrawal. Upon presentation for payment, 
the check was dishonored, and the Gulfport bank sued the drawer. 
The plaintiff had no notice of any infirmity or defect in the check, and 
the court said this: ‘In this case under the deposit slip the bank origi- 
nally received the check for collection under the terms as therein stated. 
By the issuance of this slip it did not become a holder for value. Sub- 
sequent thereto that same day, however, it permitted this exact amount 
to be withdrawn by the auto company. By this act it waived the right 
to hold the check only for collection and become a holder for value of 
the check.’ ... 

‘In Old National Bank v. Gibson (1919) 105 Wash. 578, 179 P. 
117, 6 A. L. R. 247, the payee of a check deposited it to his account 
in the Old National Bank. The deposit slip on which he listed the 
check had this: ‘Items other than cash are received on deposit with 
the express understanding that they are taken for collection only.’ 
Credit for the amount was entered on the depositor’s account, and he 
on the same day checked out his entire balance, including the credit 
arising from the deposit of the check in question. Payment was stopped 
by the maker, and the bank sued the maker. . . . ‘No rights are based 
upon the original deposit of the check for collection, but the conten- 
tion is that the depositor, White, having been paid the full amount 
of his balance in reliance upon the check now in suit, then on deposit 
with it, the relationship of principal and agent, which had theretofore 
existed between the depositor White and the appellant bank, was ter- 
minated, and that it did, upon making such payment, cease to hold 
the check for collection, and became a holder in due course under the 
statute. The question then to be determined is whether, having origi- 
nally received the check as agent for collection, the bank by honoring 
White’s checks to an amount which entirely exhausted his balance, 
including the deposited check, thereby became a holder for value. .. . 

‘**But if the bank did not waive its right or privilege to charge 
the check back to the depositor upon its dishonor, and yet advanced 
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its money upon the credit of the check so deposited, there is ample au- 
thority to support the view that, by making such advances on the credit 
of the deposited check, it thereby became a holder in due course to the 
extent of such advances, notwithstanding that it may still have claimed 
the right to charge the check back to its depositor, if it saw fit. 

e Tt is, however, alleged and claimed in this case that, after the 
making of the deposit and the giving of the conditional credit before 
referred to, the bank and its depositor made a new and different con- 
tract with reference to the deposited check; that the latter, by pre- 
senting his own check and demanding the cash for his entire balance, 
and the bank by accepting such check and paying the depositor his 
entire balance, in effect made a new contract, by which the bank 
waived the condition in the credit theretofore given, waived its: right 
to charge back the check, if dishonored, and became the purchaser of 
the check for value without notice, or a holder in due course. No rule 
of law is perceived which prevents a bank and its depositor from chang- 
ing, modifying, or making new and supplemental contracts, as often 
as they may agree so to do.... 

‘**Our negotiable instruments law, which is the uniform law com- 
mon to so many states, sections 3417 and 3418, Rem. Code, provide: 

‘« <**“Where value has at any time been given for the instrument, 
the holder is deemed a holder for value in respect to all parties who 
became such prior to that time. 

‘«* <*Where the holder has a lien on the instrument, arising either 
from contract or by implication of law, he is deemed a holder for 
Value to the extent of his lien.”’ 

** “So that under the statute it is immaterial to this inquiry whether 
the bank, by paying its depositor’s check, became the absolute owner 
of the check now in question, or, as:some authorities seem to hold, 
obtained only a lien thereon to the amount of its advances. In either 
case, according to the plain language of the statute, it, under the facts 
pleaded here, became a holder for value to the full amount for which 
the check was drawn. The statute above referred to expresses only 
what has been the law of negotiable paper since the time ‘‘ whereof the 
memory of man runneth not to the econtrary.’”’’ . 

‘* “A bank that gets possession of a negotiable instrument by giving 
the one who presents it credit for the full amount of the proceeds, and 
honors his checks or drafts to the same amount, or parts with some 
security, or in some other way makes itself liable for the amount of 
the deposit outside of the obligation created by the mere deposit, on 
the faith of the instrument, is the holder of the instrument for value.’ 
Of course, this assumes that the bank has no notice of the invalidity 
of the paper.’”’ 


It is also held: 


““Tf, however, before receiving notice of any infirmity in the paper, 
the bank pays out on the checks of the depositor the full amount due 
him, including the discount, it becomes a purchaser for value, and is 


9? 


then entitled to full protection.’’ Sperlin v. Peninsular Loan & Dis- 
eount Co. (Tex. Civ. App.) 103 S. W. 232, 233. 

**On the other hand, it is equally well settled that a bank or a per- 
son, by discounting negotiable paper, placing the same to the credit of 





246 THE BANKING LAW JOURNAL 


the depositor, honoring his checks or drafts, surrendering to him se- 
curities, or in some other manner making advances and extending its 
credit on the faith of such deposit, thereby becomes a holder for value.’’ 
8 C. J. 483, § 700. 


See, also, notes 80 A. L. R. 1064; 6 A. L. R. 255; 24 A. L. R. 902; 
and 60 A. L. R. 247. 

It is further claimed that the court erred in striking, upon excep- 
tion, the allegations of appellant’s answer respecting the garnishment 
suit above referred to. It was not alleged that appellee was ever a 
party to said proceedings, or that the judgment rendered therein had 
ever been paid. The trial court we think correctly held that such ex 
parte proceeding could not affect the ownership of commercial paper 
in the hands of appellee. 

The judgment is affirmed. 


INTEREST ON TRUST OF ACCUMULATION 
CERTIFICATE 


Gerard v. Bank of New York & Trust Co., Court of Appeals of New 
York, 193 N. E. Rep. 165 


The surrender of a trust of accumulation certificate by the 
holder to the trust company by which it was issued and the ac- 
ceptance of interest at a rate lower than that provided for in the 
certificate constitutes a discharge of the instrument. The holder 
will not thereafter be permitted to collect interest at the rate spe- 
cified in the instrument. 

In this case it appeared that in 1874 the predecessor of the de- 
fendant bank issued what was known as a trust of accumulation 
agreement. The agreement recited that the sum of $3,000 had been 
paid to the bank, on which interest at 5% would be compounded 
and accumulated and that the entire amount of principal and in- 
terest would be paid on demand. This certificate was issued pur- 
suant to a special law passed in 1830 authorizing the bank to issue 
certificates in such form. On July 25, 1922, the bank wrote to the 
certificate holder expressing its intention of reducing the rate of 
interest from 5% to 3%. The certificate holder refused to agree 
to this reduction. On June 16, 1926, the $3,000 with 5% compound 
interest amounted to $39,109.50. Upon this sum being demanded, 
the bank tendered its check for $36,248.43, having computed the 
interest since the date of its letter at the rate of 3%. The cer- 
tificate holder indorsed the certificate, before delivering to the bank, 
to the effect that he accepted the check on account and did not ad- 
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NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §673. 
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mit that it constituted full payment. In his action it was held 
that the owner of the certificate was not entitled to collect the dif- 
ference beween interest at 3% and 5% from the date of the letter 
to the date of the surrender of the certificate. 


Note. This reverses the Appellate Division, whose opinion will 
be found in the July, 1934, Banking Law Journal at page 594. 


Action by James W. Gerard against the Bank of New York & Trust 
Company. From a judgment of the Appellate Division (240 App. 
Div. 531, 270 N. Y. S. 835), reversing on the law and facts a judg- 
ment of the Trial Term in favor of defendant and directing judgment 
for the plaintiff, the defendant appeals. 

Judgment of Appellate Division reversed and that of trial court 
affirmed. 

George W. Martin and John L. Merrill, Jr., both of New York 
City, for appellant. 

Frank C. Laughlin, Stewart W. Bowers, and Veronica T. Hyland, 
all of New York City, for respondent. 


O’BRIEN, J.—In the year 1874 plaintiff’s parents deposited with 
defendant’s predecessor, the New York Life Insurance & Trust Com- 
pany, the sum of $3,000. The instrument by which this sum was 
acknowledged to have been received is denominated on its face as 
‘‘Trust of Accumulation,’’ and the conditions therein stated are: ‘‘That 
the said company shall and will accumulate the said principal sum, 
by allowing compound interest thereon, at the rate of five (5%) per 
cent. semi-annually; and the whole sum, principal and interest, so 
accumulated, to be paid to the said Trustees or the survivors of them or 
their executors, administrators or assigns on demand.’’ During the 
month of July, 1922, correspondence and oral conversations occurred 
between plaintiff and officers and attorneys of defendant bearing upon 
the liability of defendant to continue this deposit at the same rate of 
interest, and on July 25, 1922, defendant’s attorneys addressed a 
communication to plaintiff which ended with these words: ‘‘As stated 
in the letter from the Trust Company to you, dated July 10, 1922, 
the rate of interest after August 1, 1922 will be reduced to 3%. If 
this is not acceptable to you the Trust Company will be prepared, of 
course, to pay over the amount of the deposit to the proper person 
forthwith, or, if you prefer, we will be glad to co-operate with you in 
any way you may suggest to obtain a construction in any appropriate 
court as to the rights and obligations of the interested parties under 
this certificate of deposit or trust for accumulation.’’ No doubt de- 
fendant had the same right as the depositor to end the relationship at 
that or any other time by paying back the amount of the deposit with 
interest at the agreed rate up to the date of an actual severance of 
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such relationship. Neither at that time nor any time, however, prior 
to June 16, 1926, did defendant terminate the mutual relationship of 
debtor and creditor. Its letter of July 25, 1922, certainly has no such 
effect. In that communication defendant went no further than al- 
ternatively to express a willingness to be prepared to make payment 
forthwith in the event of plantiff’s election or to continue the deposit 
pending an adjudication of legal rights. The Appellate Division cor- 
rectly describes the effect of that offer as ‘‘an invitation to further ne- 
gotiations.’’ 240 App. Div. 531, 536, 270 N. Y. 8S. 835, 840. 

After this disagreement between the parties, the account remained 
with defendant until June 16, 1926, when plaintiff made demand for 
the deposit with interest at 5 per cent. up to that date. Defendant 
on the same day delivered to plaintiff a check for the sum of $36,248.43, 
which includes the principal with interest at 5 per cent. up to August 1, 
1922, and interest at 3 per cent. after that date. Plaintiff accepted the 
check and surrendered to.the representative of the trust company the 
original instrument with the following indorsement: ‘‘I admit the re- 
ceipt of $36,248.43 to be applied on account of the indebtedness covered 
by within note. I do not admit that this constitutes payment in full 
of the same.’’ 

This action is brought to recover the sum of $2,861.16, which repre- 
sents the difference in interest at 5 per cent. and at 3 per cent. from 
August 1, 1922, to June 16, 1926. The complaint alleges that plaintiff 
is the owner and holder of a certain ‘‘promissory note”’ called a trust 
of accumulation, and sets forth the instrument in full and throughout 
the complaint reference is made to it as a ‘‘note.’’ Plaintiff’s receipt 
indorsed on the instrument describes it as the ‘‘within note.’’ In his 
testimony plaintiff speaks of it as ‘‘the note . . . or the instrument, or 
whatever you choose to call it,’’ and on June 16, 1926, in making de- 
mand upon the trust company, he said: ‘‘If it is not a trust, if it is 
a negotiable instrument or a demand note, then I ask for payment.’’ 
While the instrument is assignable, it lacks some of the formal, verbal 
elements of negotiability, but the parties have treated it, both by plead- 
ing and by description at the trial, as a promissory note, payable on 
demand and establishing the relation of debtor and creditor in the 
nature of a certificate of deposit. On the face of the instrument, par- 
tially obscured by the revenue stamp, are printed the words: ‘‘For all 
deposits of $1000 and over three days notice will be required previous 
to being withdrawn.’’ Such an instrument payable to a named in- 
dividual or his assigns on demand, even when the words ‘‘payable to 
order or bearer’’ are omitted, may be treated as a negotiable instru- 
ment, where it is apparent from the whole nature of the instrument 
and the language employed that such was intended to be its character. 
Zander v. New York Security & Trust Co., 178 N. Y. 208, 211, 70 
N. E. 449, 450, 102 Am. St. Rep. 492; Nelson v. Citizens’ Bank, 191 
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App. Div. 19, 180 N. Y. S. 747, affirmed on opinion below, 232 N. Y. 
581, 184 N. E. 580. As in the Zander Case, this deposit with accrued: 
interest is payable to the depositor’s ‘‘assigns,’’ but the words ‘‘ which: 
is assignable only on the books of the company’’ do not appear in the 
instrument before us. This court expressed the opinion that, except 
for the presence of those words, the certificate in the Zander Case, 
supra, might be claimed, not without force, to be intended to be nego- 
tiable. The statute under which defendant’s predecessor was incor- 
porated (Laws 1830, c. 75, § 16) provides that certificates of stock and 
of moneys received in trust issued by it shall be assignable on the’ 
books of the corporation, but this certificate does not so provide nor is 
any defense of ultra vires pleaded. The complaint alleges that plain- 
tiff is the owner and holder of this promissory note, and concededly 
he was the rightful owner and holder of it until he surrendered it to 
defendant. Defendant under its act of incorporation was authorized 
to receive deposits and to issue certificates of deposit. An instrument 
such as the subject of this litigation may reasonably be regarded as a 
negotiable instrument (Magee on Banks & Banking [3d Ed.] § 222; 
Morse on Banks & Banking [4th Ed.] § 298), and, when the parties 
have treated it as such and proceeded to trial upon that theory, courts 
ought not to indulge in the assumption that it is anything other than 
a negotiable demand note. The parties to this contract have construed 
it for themselves and the courts. Although this instrument was exe- 
cuted prior to the enactment of the Negotiable Instruments Law § 200, 
subd. 5 (Consol. Laws, ec. 38), by the rule at common law the surrender 
of the note by the payee to the maker operates as a discharge. Jaffrav 
v. Davis, 124 N. Y. 164, 170, 26 N. E. 351, 11 L. R. A. 710. 

The judgment of the Appellate Division should be reversed and 
that of the Trial Term affirmed, with costs to the appellant in this 
court and in the Appellate Division. 


CRANE, J. (conecurring):—With the result reached by Judge 
O’Brien I am in accord, but for an additional reason. The instrument 
relied on reads as follows: 


‘Trust of Aecumulation 
“*No. 2289 
**$3,000. 

‘‘The New York Life Insurance and Trust Company acknowledge 
to have received of James W. Gerard and Jenny A. Gerard, trustees 
for James W. Gerard, No. 3, the principal sum of Three Thousand 
Dollars upon the following Trust: That the said Company shall and 
will accumulate the said principal sum, by allowing Compound In- 
terest thereon, at the rate of five (5%) per cent. semi-annually; and 
the whole sum, principal and interest, so accumulated, to be paid to 
the said Trustees or the Survivors of them or their executors, admin- 
istrators or assigns on demand. 
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‘‘In Witness Whereof, the said Company have caused this declara- 
tion to be attested in their behalf by their President and Secretary, 
this eighteenth day of June in the year of our Lord one thousand eight 
hundred and seventy-four. 


‘‘'Signed] Henry Parish, 
‘President. 
‘‘(Signed| William Meikleham, 
‘* Asst. Secretary. 
‘‘(U. S. Internal Revenue Stamp $5.00 attached] 
‘‘For all deposits of $1,000 and over three days’ notice will be re- 
quired previous to being withdrawn.”’ 


There is nothing in this writing to state how long the trust company 
agrees to hold the money nor for how long a time the trustees will 
leave it on deposit. They may take it out at any time, for it is due on 
demand. There is no agreement, however, that the trust company 
shall hold it for any specific time or at the pleasure of the trustees. 
The trust company had the same right as the trustees to end the rela- 
tionship at any time by paying back the money. No bank or trust 
company in the absence of a specific agreement is obliged to hold any 
deposit for a specific length of time. It may end relationships with 
its depositors or those for whom it is holding money upon proper notice 
and within a reasonable time after a demand to close the account. Magee 
on Banks & Banking ([3d Ed.] § 170, p. 271) says: ‘‘The relationship 
existing between the bank and the depositor may at any time, by either 
party at option, be dissolved. This rule holds unless the bank has ac- 
cepted a deposit and agreed with the depositor to retain the same for 
a specific time and pay interest thereon for the use and retention of 
said deposit; in such a case, the deposit is received in the nature of a 
special contract, and is binding upon the bank and the depositor.’’ 
To the same effect is 7 Corpus Juris (628, § 303); Morse, Banks & 
Banking (§ 178, pp. 498, 499) ; Chicago Marine & Fire Ins. Co. y. Stan- 
ford, 28 Ill. 168, 81 Am. Dec. 270; Reid v Charlotte Nat. Bank, 159 
N. C. 99, 101, 74 S. E. 746; Elliott v. Capital City State Bank, 128 
Towa, 275, 103 N. W. 777, 1 L. R. A. (N. 8.) 1130, 111 Am. St. Rep. 
198. A demand note is due forthwith. Wheeler v. Warner, 47 N. Y. 
519, 7 Am. Rep. 478. A certifiacte of deposit is also due upon actual 
demand. Cottle v. Marine Bank, 166 N. Y. 53, 59 N. E. 736. There 
is nothing, however, in either of such instruments to prevent payment 
before demand where the transaction remains between the original 
parties. 

The defendant through its attorneys notified the plaintiff, stating 
that the defendant would not pay more than 3 per cent. interest after 
August 2, 1922, and that, if this were not satisfactory, the plaintiff 
should.:draw out the deposit, which the defendant was ready to pay. 
Payment is always made at a bank, and after this notice, if the plain- 
tiff left the deposit there, he acquiesced in the payment of 3 per cent. 
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instead of 5. He had been notified that the bank was ready to pay the 
deposit and would not hold it any longer at 5 per cent. He could not 
force the money upon the trust company, in the absence of any writ- 
ten agreement to hold it for a specific length of time. 

For these reasons I agree with the result that the plaintiff has been 
fully paid, and that the complaint should be dismissed. 


GUARANTEEING PAYMENT OF JUDGMENT TO 
BANK 


California Bank v. Kenoyer, United States District Court of Appeal, 
37 Pac. Rep. (2d) 836 


A woman signed a writing guaranteeing to pay the balance due 
on a judgment held by a bank against her husband in considera- 
tion of the bank’s forbearing to take any further action in the mat- 
ter until a certain date. In an action by the bank on the guaranty, 
it was held that it was not necessary for the bank to have accepted 
the guaranty in writing in order to recover. It was also held that 
the bank could proceed against the guarantor on the contract of 
guaranty without first exhausting its legal remedies against the 
principal debtor. 


Action by the California Bank against Winnie V. Kenoyer. From 

adverse judgment, defendant appeals. 

Affirmed. 

Willis S. Mitchell, of Los Angeles, for appellant. 

Swanwick, Donnelly & Proudfit and Donald O. Welton, all of Los 
Angeles, for respondent. 


SHINN, J. (pro tem.)—Plaintiff, California Bank, recovered judg- 
ment against defendant and appellant upon the following agreement: 


**Los Angeles, California, February 7th, 1931. Calfornia Bank: 
In consideration of your forbearing to take any further action until 
February 25th, 1931 to realize upon the judgment heretofore entered in 
the case of California Bank vs. S. A. Kenoyer, which was entered on 
January 10th, 1931 in Judgment Book 657, Page 137 in the office of 
the County Clerk of Los Angeles County, California, the undersigned 
hereby guarantees payment to you on said February 25th, 1931 of the 
full amount unpaid on said judgment, the amount of said judgment 
as originally entered being nine thousand two hundred thirty one and 
86/100 dollars ($9,231.86), and the unpaid amount thereon as of this 
date being three thousand thirty five and 21/100 dollars ($3,035.21). 
Winnie V. Kenoyer.’’ 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §555. 
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The issues raised by defendant’s answer, upon which trial was had 
and findings made adverse to the claims:of defendant, were the follow- 
ing: That the agreement was an offer by defendant not accepted by 
plaintiff; that the agreement was without consideration; and that its 
execution by defendant was procured by threats of plantiff to levy 
execution against defendant’s separate property upon the judgment 
plaintiff held against defendant’s husband. The same points are urged 
for reversal of the judgment. 

The writing is a definite offer to pay the balance of the judgment 
upon condition that the judgment creditor forbear action for a specified 
period to enforce collection of the judgment. This offer was not re- 
vokéd by defendant and it therefore stood as a continuing offer be- 
tween February 7 and February 26, 1931. It was not necessary that 
the offer be accepted in writing. The offer to pay was not conditional 
upon a promise to forbear, but upon actual forbearance for a stipulated 
time. The finding of the trial court was that plaintiff took no action 
for the collection of the judgment between the 7th and 26th days of 
February, 1931, and duly performed all the conditions of said guaranty 
agreement on its part. The sufficiency of the evidence to support this 
finding is not questioned. The creditor suffered the detriment of de- 
laying proceedings for the enforcement of the judgment, which alone 
constituted a consideration for the promise. Section 1605, Civ. Code. 

The offer of defendant and its acceptance and the performance of 
the conditions thereof by plaintiff constituted a valid and binding con- 
tract based upon a valuable consideration. R. H. Herron Co. v. Flack, 
46 Cal. App. 374, 189 P. 294. 

The court found that defendant did not sign the agreement under 
compulsion, force, fear, menace, or threats and that it was not true 
that she was led to believe that she would suffer the loss of her separate 
property if she failed to sign the guaranty. The evidence supports 
this finding. The only alleged compulsion complained of was the al- 
leged threat of the creditor to levy execution against the separate 
property of defendant, but inasmuch as the finding on this issue is 
adverse to defendant, it is unnecessary to pass upon the sufficiency of 
the facts pleaded as a defense to the action. 

Appellant argues that the judgment against her is erroneous be- 
cause the creditor already has a judgment against her husband for the 
same amount and is thus in a position to collect on each of the judg- 
ments. We see no merit in this contention inasmuch as the satisfac- 
tion of one judgment will extinguish the other. Anglo-California Trust 
Company v. Oakland Railways, 193 Cal. 451, 225 P. 452; Rice Secu- 
rities Co. v. Daggs, 63 Cal. App. 273, 218 P. 484. The agreement was 
clearly one of guaranty, upon which suit could be brought without 
first exhausting legal remedies against the principal debtor. 

The judgment is affirmed. 




















THE BANKING LAW. JOURNAL 


GIFT OF BONDS 





McGovern v. Morin, Supreme Court of Rhode Island, 175 Atl. Rep. 658 





Where one person delivers bonds to another for the purpose of 
making a gift of the bonds, the gift is not invalidated by the fact 
that the donee places them i» a safe deposit box which he rents 
in the joint names of himself and the donor. 


Suit by James J. McGovern, executor of the will. of Hanora J; 
Cooper, deceased, against Pierre C. Morin and another. From a decree 
dismissing complainant’s bill, complainant appeals. 

Appeal dismissed and decree affirmed. 

George Hurley, Walter V. Connly, Hartigan, Mullen & Roberts, 
and John F. Collins, all of Providence, for complainant. 

Comstock & Canning, Edward M. Brennan, and George A. Johnson, 
all of Providence, for respondents. 


RATHBUN, J.—This is a bill in equity brought in the name of the 
executor of the will of Hanora J. Cooper to recover from respondent 
Morin certain bonds delivered to him by the testatrix. Respondent 
Morin contended that she gave the bonds to him as a gift inter vivos. 
After hearing in the superior court on bill, answer, and proof, a de- 
cree was entered dismissing the bill and declaring that the bonds were 
the property of Morin and that he acquired title thereto by reason of 
a valid gift inter vivos made to him by the testatrix in her lifetime. 
The cause is here on complainant’s appeal from said decree. 

Mrs. Cooper, who became a widow in 1922, met Morin in 1923. 
Both were past middle life. He was a single man of limited means 
somewhat younger than she. They became close friends. Marriage 
was a subject of conversation between them but the trial justice did 
not find that an engagement to marry ever existed. During the last 
five years of her life their relations, although eminently proper, were 
of a somewhat confidential nature. However, it does not appear that 
he took any important part in the management of her business affairs 
or advised her in reference thereto. 

Morin, who was a mechanic, acquired a garage business. There- 
after at all times he owned one or more automobiles. One of these he 
used to drive testatrix wherever she desired to go on either business 
or pleasure. 

On August 17, 1932, she was advised by her physician that she 
should go to a hospital for treatment of a condition which subsequently 
resulted in her death. The following day, at her request, Morin drove 





~~ NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §550. : 
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her to the business section of Providence where she went to her safe 
deposit box in the Rhode Island Hospital Trust Company building and 
to her broker’s office in the Industrial Trust Company building. She 
also went to the Exchange branch of the Industrial Trust Company, 
withdrew money which, at her request, Morin deposited for her in her 
checking account in the Providence National Bank. Morin did not 
accompany her while she was transacting business. When she had 
completed her business, he started to drive her to her home. While in 
the automobile, which was proceeding toward her home, she made the 
gift to Morin of the eighteen bonds in question. She had removed 
from them the coupons which would next mature. He immediately 
drove to the Washington Park branch of the Industrial Trust Company 
where he rented a safe deposit box, and, after completing the details 
and obtaining a receipt for payment of the rent therefor, asked that 
Mrs. Cooper’s name be inserted in the lease. He then took the lease 
out to the automobile where Mrs. Cooper was waiting, and obtained 
her signature to the same. He then drove her to her home and, while 
there, made a list of the bonds in question and then returned to said 
Washington Park branch and deposited them in the safe deposit box. 
When he rented the box, he obtained both keys and always kept them 
in his possession. No one but himself had access to the box. 

The following day Mrs. Cooper went to a hospital where she re- 
mained until September 23, 1932, and then returned to her home. On 
October 7, pursuant to her instructions then given to her nurse, her 
attorney, James J. McGovern, was called to her home where he drafted 
her will which she executed. She died on the following day: 

Under her will Timothy A. Dailey and John Francis Dailey each 
received legacies of $2,500. The other complainants, Martin M., Joseph 
A., Alexander P. Murphy, and Marguerite Gallagher each received 
legacies of $300. The respondent Morin was given the house where 
she lived and its contents, together with the residuary estate. An 
appeal taken by the complainants from the probate of said will is now 
pending. From the inventory of Mrs. Cooper’s estate, it appears that 
she had personal estate at the time of her death inventoried at $28,- 
899.61, about one-half of which consisted of money on deposit in various 
banks. In addition she owned the above-mentioned real estate free 
from ineumbrances. 

As the cause was tried by both parties on the theory that a con- 
fidential relationship existed between Morin and Mrs. Cooper, we will 
assume that such a relationship did exist. 

In Union Trust Co. v. Davies, 53 R. I. 63, 163 A. 744, 745, we 
stated as follows: ‘‘It is elementary that a person occupying a position 
of trust and confidence has the burden of showing that no advantage 
was taken of the donor. It is well established that a person who sets 
up a gift has the burden of proving that the gift was actually made.”’ 
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Mrs. Cooper lived alone and for some time prior to August 18, 
1932, the date of the alleged gift, Morin, besides driving his auto- 
mobile to take Mrs. Cooper wherever she desired to go, was in the habit 
of doing work around her house, such as caring for the furnace, hedge, 
and sidewalk and making minor repairs on the house. He wrote many 
letters at her dictation, wrote rent receipts, and made bank deposits 
for her. The trial justice found, however, that: ‘‘There is no testi- 
mony that he ever advised or sought to advise her about her business 
affairs or investments, or that she ever sought his advice on such 
matters’’ and that ‘‘she handled her own business affairs with com- 
petency and discretion throughout all the times involved in this case.’’ 

Mrs. Cooper had no children and it is clear that she was not on 
intimate terms with her relations. The trial justice found that there 
was no testimony to show that Morin ‘‘caused this apparent estrange- 
ment or that he ever disparaged her relations to her.”’ 

Mrs. Day, who nursed Mrs. Cooper, testified that on different occa- 
sions she was told by Mrs. Cooper that she had given the bonds to 
Morin—whom she referred to as ‘‘Gregory’’; that on one occasion she 
said he was a very dear friend of hers and the only one who had been 
kind to her for a long time; and that ‘‘she said that if she should die, 
he was going to get all of her money, besides ‘I have given him bonds.’ ”’ 
Mrs. Day received a gift of $500 and certain jewelry under the will. 

When Mr. McGovern came to draw the will, Mrs. Cooper told him 
that she had given to Morin certain bonds for which she paid approxi- 
mately $8,000. Mr. MeGovern inquired of her as to the details of and 
reasons for the gift. He also made similar inquiries of Morin and 
later brought him into the presence of Mrs. Cooper and there made 
further inquiries as to the alleged gift. It is evident that Mr. Me- 
Govern was then well satisfied that Mrs. Cooper had made a valid gift 
of the bonds to Morin. 

In his rescript the trial justice stated as follows: ‘‘Mr. MeGovern’s 
testimony, clear and not shaken and coming as it does from a lawyer 
of his standing and character, the court accepts as true. The court 
finds, as a fact, that on October 7, 1932, at the time of the interview 
between Mrs. Cooper and Mr. McGovern, and during the entire time 
of such interview, Mrs. Cooper was in a rational state of mind and 
that she voluntarily made the statements to Mr. McGovern in respect 
to the gifts of the bonds to Morin, to which he, Mr. McGovern, testified.’’ 

If Mrs. Cooper, when she delivered the bonds to Morin, intended 
to vest an absolute title thereto in Morin, the gift was not rendered 
invalid by his act in placing them in a safe deposit box which he had 
rented in their joint names. Beaumont v. Beaumont (C. C. A.) 152 
F. 55. 

The trial justice found that the gift was not obtained by undue 
influence and that there was no evidence tending to show such in- 
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fluence; and that ‘‘it is clearly established that Hanora J. Cooper, on 
August 18, 1932, made delivery of the securities in question to Pierre 
G. Morin with intent to vest in him by way of gift the absolute title 
to said securities, and that she parted definitely with control of said 
securities at hat time and never resumed, or attempted to resume, con- 
trol of any character over said securities thereafter, but that they 
remained thereafter in the exclusive possession and control of Pierre G. 
Morin,’’ 

We find no reason to disagree with said justice in these findings, and 
we find no error in the rulings complained of. 

The appeal is denied and dismissed, the decree appealed from is 
affirmed, and the cause is remanded to the superior court for further 
proceedings. 


BANK NOT LIABLE IN SALE OF BONDS 


Wiley v. First National Bank, Supreme Court of Iowa, 257 N. W. Rep. 
214 


A bank which sells bonds to a customer will not be liable in dam- 
ages, where the bonds turn out to be worthless, if it appears that 
the officer representing the bank in the sale acted in good faith. 


Action in equity for rescission and for other equitable relief. De- 
cree dismissing the petition and plaintiff appeals. 

Affirmed. 

Lee R. Watts, of Corning, for appellant. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, and E. F. 
McEniry and Healey & Reynolds, all of Creston, for appellee. 


STEVENS, J.—This controversy arises out of the purchase by ap- 
pellant of certain bonds of the appellee bank. The face of the bonds, 
issued by the First National Company of Baltimore, Md., aggregated 
$5,500. The date of purchase was May 3, 1929. The petition is in 
three counts and prays the rescission of the contract for the purchase 
of the bonds, for specific performance of the alleged oral agreement to 
repurchase the bonds, and for money had and received. In its main 
aspect, the case presents a question of fact only. The law and the 
rights and remedies of appellant available, upon the theory of her cause 
of action, are ancient and well established. 

One Moseley was vice president and manager of the appellee bank 
in May, 1929, and the transaction for the purchase of the bonds was 
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had with him.’ In this capacity, he succeeded the husband of appel- 
lant who was connected therewith for several years. Appellee had a 
department for the sale of bonds of which Moseley was in general 
charge. The purchase price of the bonds represented insurance paid 
to appellant upon the life of her husband, recently deceased. ‘The 
cause of action for rescission is based upon certain alleged fraudulent 
representations made to appellant by Moseley as to the character and 
value of the bonds. The National Company of Baltimore, Md:, .by 
which the bonds in question were issued, had been but recently or- 
ganized and it, therefore, had no history of a successful bond busi- 
ness. This fact was known to Moseley. The information possessed 
by him, however, would seem to have justified the belief on his part 
that the company was solvent and the bonds a reasonably safe invest- 
ment. 

It is claimed by appellant that Moseley represented to her that the 
bonds were gilt-edged; that they were secured by mortgages upon real 
estate in the vicinity of Baltimore; and that they were guaranteed by 
the Metropolitan Casualty Insurance Company and that the bank 
would repurchase the same at any time. The bond company defaulted 
in January, 1930, and a short time later its affairs were placed in the 
hands of a receiver. It was unable to reorganize and the bonds issued 
thereby proved to be practically worthless. Most of the collateral se- 
curity held by the company for the bonds consisted of mortgages on 
Florida real estate. 

Appellant is not contradicted by direct evidence as to the representa- 
tions claimed to have been made to her by Moseley. Although he was 
called as a witness in her behalf, he was not examined and gave no 
testimony concerning the purchase of the bonds, nor as to the repre- 
sentations claimed to have been made, except such as will be later re- 
ferred to. Appellant is corroborated in her testimony, to some extent, 
by one other witness. The claim of appellant that Moseley agreed for 
the bank that it would at any time repurchase the bonds was qualified 
by him to the extent that the promise was limited to some date prior 
to the maturity of the bonds, which was January 15, 1930. Not hav- 
ing the bonds on hand, they were ordered by Moseley for the bank. 
Tallman, the cashier of the bank, testified that shortly after the bonds 
were received, he tendered them to appellant and that she requested 
him to keep them in the bank for her. All concede that the bonds 
were never, in fact, delivered to her. Appellant testified that she first 
learned of the default of the bond company from Moseley after he 
had retired from the appellee bank. 

In February, 1931, according to her testimony, she went to the ap- 
pellee bank and demanded the bonds, that she was then, for the first 
time, informed that they had been forwarded to a bond committee in 
Chicago, and that neither the bank nor appellant could secure their 
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return. Tallman, however, denied that he so informed appellant, but 
that, on the contrary, he immediately wrote to the bond committee in 
Chicago, to which they had been delivered, requesting their return. 
The record sustains the testimony of the cashier, in so far as he claims 
to have endeavored to secure a return of the bonds. Appellant was 
promptly informed of the result of the bank’s efforts in this particular. 
At the time appellant visited the bank in February, 1931, she was 
given a receipt of the Chicago Title & Trust Company, by whom the 
bonds were then held. This receipt she shortly thereafter returned 
to the bank. On March 11, 1931, appellee mailed the aforesaid re- 
ceipt to appellant’s attorney advising him of the necessary steps to 
be taken to procure the return of the bonds from the trust company. 
Appellant made no effort to comply therewith. 

There is direct conflict in the evidence as to just how appellee came 
to send the bonds to the Chicago Title & Trust Company. Appel- 
lant denied that she ever directed the bank to send them to Chicago 
or that she knew, prior to February, 1931, that they were not in the 
bank. The cashier testified that appellant requested him to handle 
the bonds in the same way that the bank handled its own. Appellant 
at no time prior to April, 1931, made any claim to the bank that Mose- 
ley had agreed that it would repurchase the bonds at any time. The 
evidence also shows that the bank did, in fact, repurchase bonds is- 
sued by the same company before maturity from other persons. 

The negotiations for the purchase of the bonds were opened by 
appellant. She sought the advice of the bank of which her husband 
was for many years prior to his death an officer. It is significant that 
Moseley, a witness for appellant, was not asked to testify as to the 
statements and representations claimed to have been made by him to 
appellant regarding the bonds. Appellant testified that Moseley told 
her that they looked like a good investment. The bank received a 
commission on the purchase price of the bonds. It is not claimed that 
Moseley knew that the bond company was in financial difficulties or 
that the bonds were not worth their market value. 

The case presents a difficult question of fact. There is nothing in 
the record to indicate that any one connected with the bank was ac- 
tuated by dishonest motives or in any other way than to deal fairly 
and honestly with appellant. Naturally, she reposed confidence in 
the bank and believed that its officers and agents would deal fairly 
and honestly with her. The trial court, who heard all of the testi- 
mony, in a lengthy opinion expressed the firm belief that all of the 
parties had dealt with each other in perfect good faith. This is the 
view of this court after a careful and searchng review of the record. 

Appellant’s claim that the bonds were wrongfully retained by the 
bank, or that same were forwarded to the trust company in Chicago 
for settlement, was without her knowledge or consent is not in keeping 
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with the record as a whole. The demand made in April, 1931, that 
the bank specifically perform an alleged oral agreement and repurchase 
the bonds has the appearance of an afterthought. However, one other 
witness testified that Moseley said the bank would repurchase the bonds 
at any time. Moseley insisted upon cross-examination that whatever 
he said about repurchasing the bonds was limited to a date prior to 
their maturity. We are unable to find from the record that Moseley 
undertook, for the bank, to guarantee the value of the bonds. His 
testimony shows an effort on his part to secure definite information 
as to the character and value of the bonds, and that he believed the 
First National Company was solvent and worthy of confidence is 
shown by his testimony. The money was paid to the bank for the 
purchase of the bonds and was applied thereto. Appellant cannot re- 
cover upon the theory of money had and received. This is obvious. 
The evidence is insufficient to establish the alleged oral agreement on 
behalf of the bank to repurchase the bonds at any time appellant de- 
sired it to do so. Instead of demanding the repurchase of the bonds 
in February, 1931, when she knew the bond company had defaulted 
and she had full opportunity to do so, she, instead, demanded posses- 
sion thereof without reference to the alleged agreement. To sustain 
her cause of acton for rescission, the proof of fraud must be clear, 
satisfactory, and convincing. A mere preponderance is not sufficient. 
Kilts v. Read, 216 Iowa, 356, 249 N. W. 157; Sauer v. Nehls, 121 
Iowa, 184, 96 N. W. 759; Bixby v. Carskaddon, 55 Iowa, 533, 8 N. W. 
354; Ley v. Metropolitan Life Ins. Co., 120 Iowa, 203, 94 N. W. 568; 
Severson v. Kock, 159 Iowa, 343, 140 N. W. 220; Stapleton v. Haight, 
135 Iowa, 564, 113 N. W. 351. 

The transaction was an unfortunate one. Its results have proven 
very disastrous to appellant. The bonds were purchased at a time 
when investments of the character shown were believed desirable. We 
are unable to find that the purchase of the bonds by appellant was 
induced by fraud on the part of Moseley or the bank. That the bank 
believed in good faith in the value of the bonds is evidenced by the 
fact that it was the owner of some of them when the default occurred 
and by the further fact that it repurchased all of the bonds that were 
offered prior to such default. 

The conclusion reached upon the facts makes any discussion of 
the defense of laches and other defenses pleaded unnecessary. 

There are matters in the record more or less favorable to one side 
or the other, to which we have not alluded in this opinion. The con- 
clusion arrived at is based upon a careful study of the record as a 
whole, including each and every circumstance therein disclosed. Upon 
the basis of the final adjustment of the assets of the bonding company, 
appellant is entitled to receive $504.35 for her bonds. The trial court 
directed that if appellant elected to accept this sum, judgment therefor 
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might be entered against the bank. This provision of the decree will 
be kept alive and appellant is given thirty days after the filing of this 
opinion within which to make such election. The cause will be re- 
manded for judgment in accordance herewith. We are persuaded that 
the finding and judgment of the district court is in accordance with 
the proof and it is in all other respects, accordingly, affirmed. 


GIVING SECURITY FOR COUNTY DEPOSITS 


Smee School Dist. No. 4 of Corson County v. Salzsiedler, County Treas- 
urer, Supreme Court of South Dakota, 257 N. W. Rep. 111 


The pledging of warrants by a bank as security for county de- 
posits more than a year before the closing of the bank, it not ap- 
pearing that the bank was insolvent at the time of the pledge, does 
not constitute giving the county a preference over other creditors. 


Action by the Smee School District No. 4 of Corson County, South 
Dakota, against E. J. Salzsiedler, as Treasurer of Corson County, South 
Dakota, and another. From a judgment for defendants and an order 
denying its motion for a new trial, plaintiff appeals. 

Affirmed. 

T. R. Johnson, of Sioux Falls, for appellant. 

H. R. Wilmsen, State’s Atty., Corson County, of MeIntosh, and 
Morrison & Skaug, of Mobridge, for respondents. 


ROBERTS, P. J.—This is an action by the plaintiff school district 
to secure possession of certain warrants issued by the plaintiff or a 
money judgment for their value. The case was tried to the court, and 
findings and judgment were in favor of the defendants, and from this 
judgment and order denying motion for new trial plaintiff has ap- 
pealed. 

The record discloses that the Wakpala State Bank suspended busi- 
ness on the 22d day of December, 1928, and the superintendent of 
banks took charge of the affairs of the bank immediately thereafter for 
purposes of liquidation. Corson county had on deposit on the date of 
suspension the sum of $5,785.81, and the plaintiff school district at that 
time had on deposit the sum of $35,540.75. The bank pledged as se- 
curity for the payment of county funds warrants issued by the plain- 
tiff school district together with other securities consisting of county 
and township warrants and real estate mortgages. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1938. 
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The complaint alleges that the officers of the bank delivered to the 
county treasurer of Corson county the warrants in question, and that 
the same were accepted by him when ‘‘the bank was insolvent and 
when its suspension by the superintendent of banks was imminent and 
inevitable,’’ and that the treasurer had at that time ‘‘both actual and 
constructive knowledge of the insolvency’’ of the bank. 

The county treasurer in his answer denies generally the allegations 
of the complaint and alleges affirmatively that the warrants were 
pledged as security for the payment of county funds by the bank as 
a designated county depository. The court found that there was no 
evidence that the bank was insolvent at the time of the delivery of the 
warrants to defendant treasurer, and that the warrants were pledged 
in good faith. 

Section 8984, Rev. Code 1919, contains a general prohibition to 
the effect that no state bank shall give preference to any depositor or 
creditor by pledging the assets of the bank as collateral security. An 
exception has been made to this general prohibition to include deposits 
of county and other public funds. Chapter 53, Laws 1927, and chap- 
ter 50, Laws 1933; Strain v. Potter County (S. D.) 256 N. W. 147. 
Plaintiff maintained this suit in the trial court on the theory that de- 
posit of assets by a bank as collateral security with a county treasurer 
is preferential if the assets are pledged by the bank when it is know- 
ingly insolvent and not in the usual and ordinary course of business. 
This court has held that an insolvent corporation may not prefer its 
creditors, but that upon insolvency -the assets of such corporation be- 
come a trust fund in its broadest and most general terms for the pay- 
ment of its creditors on an equal pro rata basis. Adams & Westlake 
Co. v. Deyette, 8 S. D. 119, 65 N. W. 471, 31 L. R. A. 497; Bank of 
Springfield v. Williams, 48 8. D. 529, 205 N. W. 221, 59 Am. St. Rep. 
751; Farmers’ Savings Bank v. Bergin, 52 S. D. 1, 216 N. W. 597; 
on rehearing, Id., 53 S. D. 396, 220 N. W. 859; Smith v. McCowan, 
60 S. D. 504, 244 N. W. 891, 893. Conceding, for the purpose of de- 
cision only, that pledging of assets to a county by a bank when it is 
knowingly insolvent and with no expectation of continuing in business 
extends beyond the terms of the statute authorizing banks to pledge 
enumerated classes of securities, we nevertheless are of the opinion 
that the transactions here involved were not preferential. In the ease 
of Smith v. McCowan, supra, this court considering a claim of prefer- 
ence said: ‘‘In every bank failure there comes a time after actual in- 
solvency and prior to closing when it is apparent that the insolvency is 
hopeless and that there is no longer any reasonable expectation of 
being able to redeem the bank’s fortunes and continue in business. At 
or before that stage of the insolvency is reached, the bank ought to be 
closed, but this is not always done. Just when that stage is reached 
with reference to any particular bank is a question of fact. Prior to 
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that stage of the proceedings, transfers or payments by the bank to 
a creditor will not be deemed preferential, unless made in actual con- 
templation of insolvency or with actual intention to create a preference 
which will usually mean (although perhaps not always or necessarily) 
that the particular creditor with whom the dealing is had knows, or 
has reason to know, of the insolvent and failing condition of the bank. 
When the stage of insolvency is reached, however, where there is no 
longer a reasonable expectation of recovery, the necessary result of any 
transfer of assets or payment to a creditor will be to create a prefer- 
ence. From that point forward the officers of the bank must be deemed, 
as a matter of law, to be dealing with the assets of the bank in con- 
templation of insolvency, and must be deemed, as a matter of law, to 
intend a preference if they transfer or pay any of such assets to a 
creditor without other consideration than a cancellation pro tanto of 
that creditor’s claim against the bank. All such payments and trans- 
fers will be deemed preferential and recoverable accordingly, excepting 
only those which are clearly found, as a matter of fact, to be made 
in the due, ordinary, usual, and customary course of the banking busi- 
ness to a creditor without knowledge of the true situation and not 
motivated by a desire to secure a preference.’’ 

It appears that real estate mortgages owned by the cashier of the 
bank and his wife were included among the collaterals first deposited 
with the county treasurer. These mortgages were withdrawn on August 
6, 1928, and warrants were substituted. The other warrants here in- 
volved were pledged on March 25, 1927. Plaintiff offered proof of the 
legal reserve of the bank on certain dates between March 1, 1927, and 
December 22, 1928, but no attempt was made to prove that the value 
of the assets of the bank when it pledged the warrants were not equal 
to its liabilities, exclusive of stock liabilities. While there is some evi- 
dence that a portion of the assets of the bank did not have a realizable 
eash value, the record would not warrant a finding of actual insolvency 
or knowledge of an impending closing when the warrants were pledged. 

Appellant next contends that the evidence is insufficient to sustain 
the findings of fact; that the trial court should have found that plaintiff 
prior to the closing of the bank had no notice of the pledging of the 
warrants by the bank. As urged by the appellant, it is the general 
rule of law that an assignee of a thing in action or of a nonnegotiable 
written contract for the payment of money takes an assignment sub- 
ject to all rights to set-off which the debtor or maker had against the 
assignor ‘at the time or before such party receives notice of the assign- 
ment. Sections 742, 2307, Rev. Code 1919; Lewis v. Rutland Inde- 
pendent School Dist., 60 S. D. 163, 244 N. W. 102; Waverly Ind. Consol. 
School Dist. v. Young (S. D.) 253 N. W. 480. The record would have 
warranted a finding that the plaintiff district had notice of the pledging 
prior to a matured liability of the bank to the school district. The 
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trial court, however, made no finding upon the question of notice and 
no request was made to find upon such issue. The attention of this 
court is not directed to a finding unsupported by the evidence, but 
to facts which appellant claims are established by the record. The con- 
tention that the court erred in not finding on the issue of notice for 
the plaintiff is not presented for review. Kupfer v. Biehn, 41 S. D. 
163, 169 N. W. 514; Hamann v. Egan, 44 S. D. 416, 184 N. W. 236. 
We have considered the other assignments of error presented by 
plaintiff and find that they present no reversible error in the proceed- 
ings in the trial court. 
The judgment and order appealed from are affirmed. 
All the Judges concur. 


LOSS ON FORGED NOTES NOT COVERED BY 
INDEMNITY BOND 


Protective Finance Corporation v. National Surety Co., Supreme Court 
of Colorado, 37 Pac. Rep. (2d) 530 








An indemnity bond, protecting the obligee against loss on checks, 
drafts and notes on which the obligee’s signature or an indorsement 
is forged, on instruments made, drawn or accepted by the obligee 
which have been altered, and on drafts drawn on the obligee which 
have been forged, will not protect the obligee from loss on forged 
notes and chattel mortgages purchased by the obligee. 












In Department. 
Error to District Court, City and County of Denver; Hon. E. V. 
Holland, Judge. 
Action by the Protective Finance Corporation against the National 
Surety Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 
George C. Manly and Everett E. Trout, both of Denver, for plain- 
tiff in error. 
Blount, Silverstein & Rosner, of Denver, for defendant in error. 








HILLIARD, J.—Complaint in two counts on an indemnity bond, 
first, for recovery on the bond as such; second, for reformation of the 
bond and recovery on the reformed instrument. From judgment for 
defendant, plaintiff prosecutes error. 

It appears that plaintiff’s business is financing automobile sales 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §650. 
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and purchasing notes secured by chattel mortgages on automobiles; 
that defendant is authorized to execute indemnity bonds; that Novem- 
ber 14, 1929, defendant executed its bond, contracting to indemnify 
plaintiff ‘‘aganst any loss’’ it might sustain ‘‘through payment... 
(1) Of any check, draft, note or any other written promise, order or 
direction to pay a sum certain in money: (a) Upon which the signa- 
ture of the obligee as maker or drawer or acceptor thereof shall have 
been forged; and/or (b) made or drawn by the obligee upon which 
the signature of any endorser thereof shall have been forged; and/or 
(c) made or drawn or accepted by the obligee which shall have been 
raised or altered in any other respect provided it is not drawn in lead 
pencil which is not indelible; and/or (2) of any draft or any other 
written direction or order to pay a sum certain in money directed to 
or drawn upon or against the obligee upon which the signature of the 
maker or drawer or any endorser thereof shall have been forged’’; 
that September 23, 1929, pending negotiations for the bond, the ‘‘ Den- 
ver District Supervisor Forgery Bond Department’’ of defendant 
wrote plaintiff on defendant’s letterhead that, ‘‘Confirming our con- 
versation of last week, relative to the protection you will have under 
our new form of forgery bond .. . at the present time there is no 
other form of coverage written that will pay these losses; . . . we would 
pay the amount of your loss in full up to the face amount of the bond. 
. .. Your proof of claim would be substantiated by the presentation 
of the check in question, and the notes and mortgages and financial 
statements given you by the dealer as inducement for you to purchase 
this paper ... the forgery bond does not specifically state that it 
covers a loss on automobile paper, but it does state that it will pay you 
for any loss sustained through the forgery of any endorsement on the 
back of any of your checks, and any loss that you sustain would come 
under this clause. . . . In either case he is deemed guilty of forgery 
and we would pay your loss under the terms and conditions of our 
bond’’; that October 30, 1929, the representative of defendant wrote 
plaintiff on the subject of whether defendant would be liable where 
plaintiff accepted retail notes in substitution of wholesale notes, say- 
ing: ‘‘I have written the superintendent of the claims department 

. and will probably have his answer in the course of a few days, at 
which time I will advise you in that matter,’’ but it does not appear 
that any word came from the claims department; that from oral testi- 
mony it appeared the same representative of defendant made many 
statements as to what the bond they would execute contemplated in 
coverage; that when he proffered the bond it was rejected because it 
did not contain provision for losses as the agent had represented, but 
because of his repeated verbal assurances that the bond was what 
plaintiff desired and the letters to which we have referred, plaintiff 
finally accepted the bond in form as originally drawn; that while the 
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bond was in force plaintiff purchased various notes from automobile 
dealers, purporting to be secured by chattel mortgages on automobiles, 
‘‘which said notes and chattel mortgages’’ as plaintiff alleged (and 
established), ‘‘were either forged, fictitious or by reason of fraudulent, 
unlawful and illegal acts’’ of the dealers or the ostensible makers 
thereof ‘‘were forged, fictitious and void,’’ by reason whereof plaintiff 
claimed right of recovery against defendant. 

We are persuaded the trial court rightly resolved the issues. The 
parties were dealing at arm’s length. Plaintiff, no less than defend- 
ant, was a corporation, officered and managed by men of affairs. The 
manager and directors of plaintiff noted immediately that the form 
of contract which their company was expected to purchase contained 
no provision caleulated to protect against the kind of loss involved 
in this action, and such coverage was desired. Quite becoming to men 
of understanding and business firmness, they rejected it. Ultimately, 
however, the identical contract was accepted. Present counsel for 
plaintiff, not engaged at trial, do not argue that, by virtue of the terms 
of the bond, recovery is justified, but do contend that the letters and 
verbal statements of defendant’s local representative operated to 
broaden the contract into what plaintiff required. The first answer 
is that the authority of the agent to make changes in the policy does 
not appear. The second answer is that his statements, written or ver- 
bal, do not purport to add to or to alter the contract. In his letter of 
September 23, 1929, already largely set out, and on which is plaintiff’s 
only alleged reliance, the agent stated that the bond does not cover 
‘loss on automobile paper.’’ As noted, plaintiff had already con- 
cluded to the same effect and refused the bond. But the agent, press- 
ing for business, emphasized that, ‘‘for any loss sustained through 
forgery of any endorsement on the back of any of your checks,’’ the 
surety would pay. Neither statement had significance. All interested 
parties recognized that loss on automobile paper was not covered, and 
the reference to forgery of indorsement on the back of plaintiff’s checks 
in such connection was meaningless. We have quoted in part the let- 
ter of October 30, 1929, written to plaintiff’s manager, where there 
was reference to exchange of wholesale notes for retail notes, thought 
by plaintiff to have important bearing, but in that letter the agent 
says: ‘‘I believe it better for you if your directors purchase this cover- 
age for the benefits as mentioned. Then, in case of a loss on the auto- 
mobile paper they will feel much better in finding that they are pro- 
tected on losses of that sort.’’ The sum of the letter, as we perceive, is 
that, while the contract was not to be couched to that end, apprehended 
by both parties, nevertheless, if defendant did make plaintiff whole 
on losses sustained through purchase of automobile paper, plaintiff’s 
directors were going to be pleased. We cannot believe that such a let- 
ter may be thought to have important bearing. Plaintiff’s manager, 
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and he was plaintiff’s sole contacting agency during the negotiations, 
testified that the efforts of defendant’s representative were directed 
toward convincing him and his company that ‘‘by its terms’’ the prof- 
fered bond constituted coverage for notes and chattel mortgages that 
were fictitious or forged. He further said that he did not understand 
from defendant’s agent that he ‘‘would get a form to cover,’’ but 
‘that this particular form did cover,’’ ete. In such situation the trial 
court necessarily found, and we are bound to agree, that in appraising 
the rights and obligations of the parties only the bond may be con- 
sidered. Limited so, liability does not attach. 

We have not overlooked other points urged by plaintiff’s counsel, 
but on no hypothesis of the record, as we conceive, would favorable 
determination be justified. Let the order be that the judgment is 
affirmed. 


BANK ACTING AS INSURANCE AGENT 


Minneapolis Fire & Marine Insurance Co. v. Bank of Dawson, Supreme 
Court of Minnesota, 257 N. W. Rep. 510 


Where a bank, acting as agent of an insurance company, has 
in its hands at the time of its failure insurance premiums which 
have not been remitted to the insurance company, such premiums 
constitute a preferred claim against the assets of the bank. 


Syllabus by the Court 


1. While an agency is not a trust, yet, if an agent is intrusted 
with title to property of his principal, he is a trustee of that property. 

2. A bank conducting an insurance agency was permitted to re- 
mit the net premiums collected by it to the insurer monthly. That did 
not amount to an extension of credit generally by the principal to the 
agent so as to make the agent only a general debtor to his principal 
instead of a trustee. 

3. The rule that, if a trustee makes a general deposit of trust funds 
in a bank, no preference can be allowed the beneficiary after the bank’s 
insolvency, does not apply here because the bank itself was the trustee. 

Action by the Minneapolis Fire & Marine Insurance Company 
against the Bank of Dawson and others. From an order denying their 
motion for amended findings or a new trial, defendants appeal. 

Affirmed. 

Thomas E. Latimer, of St. Paul, for appellants. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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Best, Flanagan & Rogers and Leroy Bowen, all of Minneapolis, for 
respondent. 

STONE, J.—In this action to have its demand declared a preferred 
claim against an insolvent bank, plaintiff (Minneapolis Fire & Marine 
Insurance Company) procured a favorable decision after trial to the 
court. Defendants (Bank of Dawson and J. N. Peyton, as commis- 
sioner of banks) appeal from the order denying their motion for 
amended findings or a new trial. 

The defendant Bank of Dawson is in liquidation, having been taken 
over for that purpose by the commissioner of banks May 13, 1931. 
For a long time prior thereto the bank had been doing a general in- 
surance business under the name of the ‘‘Bank of Dawson Insurance 
Agency.’’ Individual officers of the bank were licensed by the in- 
surers as the soliciting agents. The cashier of the bank, Mr. Gillott, 
had been thus licensed by plaintiff. April 27th, a fire policy was issued 
and the premium of $35 was collected by the bank May 7, 1931. The 
commission was $5.25, leaving $29.75 as the net premium due plaintiff. 
That sum had not been paid to it when the bank closed. The ques- 
tion is whether it should have been allowed as a preferred or a general 
claim. By the decision below, it is given preference upon the theory 
that the money was collected and held by the bank in trust for plain- 
tiff. 

The bank was not required to remit premiums promptly as col- 
lected. Remittances of the net premiums were made to the companies 
at the end of each month. As the premiums were paid to the bank, 
they were entered as debits against the ‘‘insurance account,’’ which 
was carried as a deposit account in the customers’ ledger. When the 
net premiums were remitted to the insurers at or soon after the end of 
each month, they were charged to that account. The bank’s commis- 
sion was permitted to accumulate until the end of each year, when it 
was transferred from the insurance account to earnings. 

1. While an agency is not a trust, yet, ‘‘if an agent is entrusted 
with the title to property for his principal, he is a trustee of that prop- 
erty.’’ Restatement, Trusts, §11 (f). But if the principal extends 
credit, generally, to the agent, the relationship disappears and is super- 
seded by that of debtor and creditor. Hjelle v. Veigel, 169 Minn. 173, 
210 N. W. 891. 

2. That did not happen in this case. That an insurance agent 
is not required to remit net premium immediately upon collection does 
not show, nothing more appearing, that his principal, the insurer, has 
extended credit to him generally. Premiums frequently are not paid 
by the insured concurrently with the receipt of the policy. They are 
customarily given some credit by the issuing agents. The indulgence 
to the agent is primarily to permit him to accommodate himself to 
ordinary business usage with the insured and so that he may allow 
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them a reasonable time for payment. The extension of time to the 
agent does not even suggest that he is thereby allowed to treat the 
money received for premiums as his own, except as to his commission. 
The net premium is the property of the insurer at the outset and re- 
mains so while it is in the agent’s hands after collection and before re- 
mittance to the insurer. 

That conclusion, applicable generally, is somewhat enforced here 
because the bank put the premiums into its ‘‘insurance account’’ 
thereby earmarking the fund, except for the bank’s commissions, as 
the property of the insurer. It was differentiated from the general 
deposit accounts and labeled as a special one for an obvious purpose. 
We have simply a case where a fiduciary has collected money belonging 
to another; carried it into an account labeled for the appropriate 
special purpose; and is under the duty of accounting to the principal 
or beneficiary at stated intervals, so short, ordinary business usage 
considered, as to prevent the conclusion that there was any intention 
to extend credit generally. 

The case is distinguished from Milne v. Capital Trust & Savings 
Bank, 170 Minn. 63, 211 N. W. 954, because there the owner of the 
fund accepted a cashier’s check which he retained for over twenty days. 
In consequence he had relinquished his property right in the fund, 
which had been collected, and had accepted in lieu thereof the agent’s 
mere general obligation to repay. Eifel v. Veigel, 169 Minn. 281, 211 
N. W. 332, approaches this case more nearly in that there ‘‘the bank 
was merely the agent of plaintiff to collect the note and remit the 
proceeds.’’ Here the bank, in respect to the premium in question, was 
a mere collection agent without right to devote the net premiums to 
any purpose inconsistent with the right of the insurer as owner of the 
fund. The title to the net premiums collected did not pass to the 
bank. The latter did not have the right to use them as its own at all 
or for any purpose. Oak Grove Farmers’ Mutual Insurance C. v. Al- 
mena State Bank (Wis.) 256 N. W. 696. 

Such eases as In re Receivership of St. Paul Home Co., 189 Minn. 
566, 250 N. W. 451, are not helpful because they involve moneys un- 
collected by the agent but remaining due for premiums after his in- 
solvency. Of course, in such cases, the uncollected premiums, less the 
commissions, belong to the insurers unless, perchance, the agent has 
already accounted for them notwithstanding that they have not been 
collected. 


3. The rule that, if a trustee deposits his trust funds generally in 
a bank, no preference can be allowed the beneficiary after the insolvency 
of the bank (Campion v. Village of Graceville, 181 Minn. 446, 232 
N. W. 917, followed in Ottawa Banking & Trust Co. v. Crookston State 
Bank, 185 Minn. 22, 239 N. W. 666), does not apply here. That is 
because the bank itself was the trustee. 
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There has been much argument pro and con as to whether the con- 
duct of the insurance agency was ultra vires the bank. That question 
we need not decide because, even if it be held that the bank did not 
have the charter power to become an insurance agent, it would still 
remain a trustee of premiums collected by it. The property in them, 
less the agent’s commission, was that of the insurer. And that prop- 
erty right was not lost. 

Such cases as this, where, after insolvency of a bank, a fund in 
its possession is impressed with a trust, are not in the same category 
with those where a going bank is denied the right of applying a deposit 
of trust funds to its own benefit. Where a trust fund is deposited 
generally, the bank, with notice of the facts, cannot apply the deposit 
under its right of offset, in payment or reduction of the depositor’s 
debt to it. Central National Bank v. Ins. Co., 104 U. 8. 54, 26 L. Ed. 
693. That result is reached only by reason of the fact that the bank 
accepts the deposit with notice of the superior equity of the beneficiary 
or real owner of the fund. But where, as here, the bank itself is the 
trustee, its creditors, upon insolvency, have no equity superior, or even 
equal, to that of the real and sole owner of the fund. 

Order affirmed. 


UNPAID DRAFT NOT PREFERRED CLAIM 
AGAINST INSOLVENT NATIONAL BANK 





Spradlin v. Royal Mfg. Co., United States Circuit Court of Appeals, 
73 Fed. Rep. (2d) 776 





A national bank collected a draft drawn by a customer corpora- 
tion on a debtor. The debtor paid the draft with a check on the 
bank and the bank sent its draft by way of remittance to the cor- 
poration. The bank, however, failed before its draft was collected. 
It was held that the corporation had no lien on the assets of the 
bank and was not a preferred creditor. As pointed out by the court 
‘*there was, of course, no augmentation of the assets of the bank as 
a result of the collection, but merely a shifting of credits, and con- 
sequently no basis for the declaration of a trust.’’ 

It was also held that a state statute giving the holder of a draft a 
lien in such a case has no application to national banks. 


Action by the Royal Manufacturing Company against W. H. 
Spradlin, receiver of the Elkin National Bank. From an adverse decree 
(6 F. Supp. 98), defendant appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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Reversed. 
John J. Ingle, of Winston-Salem, N. C., and John H. Folger, of 
Mt. Airy, N. C., for appellant. 
E. C. Bivens, of Mt. Airy, N. C., for appellee. 


PARKER, C. J.—This is an appeal from a decree holding a claim 
of the Royal Manufacturing Company for $3,483.73 to be a lien on the 
assets of the failed Elkin National Bank in hands of its receiver. The 
claim arose out of a draft on the Chatham Manufacturing Company 
which was sent to the bank for collection. The company last named 
paid the draft by a check drawn against its deposit account with the 
bank, and the bank remitted for the collection by draft on one of its 
correspondents, but failed before this draft could be paid. There was, 
of course, no augmentation of the assets of the bank as a result of the 
collection, but merely a shifting of credits, and consequently no basis 
for the declaration of a trust. Lifsey v. Goodyear Tire & Rubber Co. 
(C..C. A. 4th) 67 F. (2d) 82, 83; Ellerbe v. Studebaker Corporation of 
America (C. C. A. 4th) 21 F. (2d) 993, 995; Larabee Flour Mills v. 
First Nat. Bank (C. C. A. 8th) 13 F. (2d) 330, 331. The learned judge 
below was of opinion, however, that the assets of the bank were sub- 
jected to a lien to the amount of the collection by reason of the proviso 
appearing in section 218 (ce) (14) of the North Carolina Code of 1927. 

Section 218 (c) of the North Carolina Code is composed of twenty- 
three subsections all of which relate to the liquidation of state banks. 
Subsection 14 thereof, which contains the proviso in question, is as 
follows: 

**(14) Declaration of Dividends; Order of Preference in Distribu- 
tion.—At any time after the expiration of the date fixed by the Chief 
State Bank Examiner, or the duly appointed agent, for the presentation 
of claims aganst the bank, and from time to time thereafter, the Cor- 
poration Commission, out of the funds in its hands, after the payment 
of expenses and priorities, may declare and pay dividends to the de- 
positors and other creditors of such bank in the order now or hereafter 
provided by law; and a dividend shall be declared when and as often 
as the funds on hand subject to the payment of dividends shall be suffi- 
cient to pay ten (10) per centum of all claims entitled to share in such 
dividends. In paying dividends and calculating the same, all disputed 
claims and deposits shall be taken into account but no dividend shall 
be paid upon such disputed claims and deposits until the sa:.e shall 
have been finally determined. The following shall be the order and 
preference in the distribution of the assets of any bank liquidated here- 
under: (1) Taxes and fees due the Corporation Commission for ex- 
amination or other services; (2) wages and salaries due officers and 
employees of the bank, for a period of not more than four months; 
(3) expenses of liquidation; (4) certified checks and cashier’s checks 
in the hands of a third party as a holder for value and amounts due on 
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collections made and unremitted for or for which final actual payment 
has not been made by the bank; (5) amounts due creditors other than 
stockholders. The word ‘asset’ used herein shall not be deemed to 
include bailments or other property to which such bank has no title. 
Provided, that when any bank, or any officer, clerk, or agent thereof, 
receives by mail, express or otherwise, a check, bill of exchange, order 
to remit, note, or draft for collection, with request that remittance be 
made therefor, the charging of such item to the account of the drawer, 
acceptor, indorser, or maker thereof, or collecting any such item from 
any bank or other party, and failing to remit therefor, or the non- 
payment of a check sent in payment therefor, shall create a lien in 
favor of the owner of such item on the assets of such bank making the 
collection, and shall attach from the date of the charge, entry or col- 
lection of any such funds. A statement of all dividends paid shall be 
filed in the office of the clerk of the Superior Court in the pending 
action, and said statements shall show the expenses deducted and the 
disputed claims and deposits considered in determining said dividend.”’ 

It is clear, we think, that even if this proviso be construed as having 
relation to solvent banks as distinguished from those in liquidation, it 
cannot affect national banks. It has been held that these banks have no 
power to pledge their assets to secure a private deposit (Texas & Pac. 
Ry. Co. v. Pottorff, 291 U. S. 245, 253, 54 S. Ct. 416, 78 L. Ed. 777) ; 
and one of the reasons for this holding is that to permit such pledge 
would be inconsistent with many provisions of the national bank act 
which are designed to insure a ratable distribution of assets among 
creditors. The same reasoning would forbid the creation of a lien on 
assets as security for funds collected. And, of course, if the creation 
of such a lien be beyond the powers of the bank, it could not be created 
by act of the state Legislature; for the Legislature could not provide 
that action on the part of the bank should give rise to a lien which the 
bank, by reason of the limitationss imposed upon it by act of Congress, 
was powerless to create. 

But it is clear that the statute in question was not intended to have 
application to solvent banks. Quite apart from the fact that it is a 
proviso to one of the subsections of a statute dealing with the liquida- 
tion of insolvent banks, it appears that it can have no practical applica- 
tion except in connection with their liquidation. The lien created, al- 
though it is to attach from the date of the charge, entry or collection, 
arises only upon ‘‘failing to remit’’ or ‘‘the non-payment of a check 
sent in payment’’; and it is manifest that a solvent bank will not fail 
to remit collections or permit a check sent in payment of a collection to 
remain unpaid. It is only in case of banks which have failed, therefore, 
that the statute can have any practical application; and the lien which 
it creates is of such a character that it can be enforced only by a 
liquidation of the bank. See Lewis v. Fidelity & Deposit Co., 292 
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U. 8S. 559, at pages 563 and 567, 54S. Ct. 848, 78 L. Ed. 1425, 92 
A. L. R. 794. The statute must be construed, therefore, as relating to 
the distribution of assets in the hands of banks which have failed; for 
‘in whatever language a statute may be framed, its purpose must be 
determined by its natural and reasonable effect.’’ Collins v. New 
Hampshire, 171 U. S. 30, 34, 18 S. Ct. 768, 43 L. Ed. 60; Morgan’s 
Louisiana & T. R. & S. 8S. Co. v. Board of Health of Louisiana, 118 
U. 8. 455, 462, 6 S. Ct. 1114, 30 L. Ed. 237; Henderson et al. v. Mayor 
of New York, 92 U. S. 259, 268, 23 L. Ed. 543. So construed, it can 
have no application to the assets of national banks; for the national 
banking act provides how the assets of insolvent national banks shall 
be distributed. 12 USCA § 194. And it is well settled that state 
statutes cannot affect this distribution. Davis v. Elmira Savings Bank, 
161 U. S. 275, 16 S. Ct. 502, 40 L. Ed. 700; Easton v. State of Iowa, 
188 U. S. 220, 23 8. Ct. 288, 47 L. Ed. 452; Old Company’s Lehigh v. 
Meeker (€. C. A. 2d) 71 F. (2d) 280; Fiman v. South Dakota (C. C. 
A. 8th) 29 F. (2d) 776, 777; First Nat. Bank of Chicago v. Selden 
(C. C. A. 7th) 120 F. 212, 62 L. R. A. 559. 

The case of Lewis v. Fidelity & Deposit Co., 292 U. 8S. 559, relied 
upon by appellee, is in reality an authority against its position. In 
that case a statute of Georgia, creating a general lien on the assets of 
banks as security for deposits of state funds, was held to have applica- 
tion to a national bank merely because the Act of Congress of June 235, 
1930, c. 604, 46 Stat. 809, 12 USCA § 90, authorized a national bank to 
give security for a deposit of public funds of the same kind as authorized 
by state law for state banking institutions. The Supreme Court said 
that no lien under the Georgia statute arose in 1928 when the deposit 
was made, and that the judgment of the court below sustaining the 
lien would have been reversed but for the enactment by Congress of 
the act of 1930. See page 564 of 292 U. S., 54 8. Ct. 848. Here there 
is no act of Congress authorizing the creation of a lien on the assets of 
a national bank as security for collections; and the act of the North 
Carolina Legislature can no more create a lien on the assets of a national 
bank than could the Georgia statute without the aid of the act of 1930. 

We do not interpret the proviso as having been intended to make 
the collecting bank the agent of the holder of the item sent for collec- 
tion, which was the purpose of the sections of the uniform bank col- 
lection code under consideration in National Bank of America v. 
United States F. & G. Co. (C. C. A. 7th) 71 F. (2d) 618, 619, and 
Old Company’s Lehigh v. Meeker, supra. Nevertheless, under the rule 
recognized in this circuit, the bank here was the agent of the owner of 
the draft for the purpose of making the collection and remitting the 
proceeds. Ellerbe v. Studebaker Corporation (C. C. A. 4th) 21 F. (2d) 
993, 994; Lifsey v. Goodyear Tire & Rubber Co. (C. C. A. 4th) 67 F. 
(2d) 82, 83. But under the authority of these cases, appellee is not 
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entitled to have a trust declared or to receive preferential payment from 
the assets in the hands of the receiver, since it has failed to show that 
these assets have been augmented as a result of the collections. 


For the reasons stated, the decree appealed from will be reversed. 
Reversed. 


PLEDGE OF BUILDING AND LOAN ASSOCIA- 
TION SHARES 


Citizens’ National Bank of Irwin v. Irwin Bldg. & Loan Association, 
Supreme Court of Pennsylvania, 175 Atl. Rep. 399 


The owner of shares in a building and loan association has a 
right to pledge the shares as security for a loan without the consent 
of the association. And where the shares are so pledged to a bank, 
the building and loan association cannot subsequently refuse to 
issue new shares to the bank on the ground that the association had 
made loans to the shareholder subsequent to the time of the pledge. 

The Pennsylvania statute (Act May 5, 1911, P. L. 126) provid- 
ing that title to shares of stock shall pass at the time of the regis- 
tration of the transfer is intended for the protection of the cor- 
poration in paying dividends and in otherwise dealing with the 
registered owner of the shares and does not apply to persons to 
whom the registered owner may pledge or transfer the shares. 


Appeal No. 171, March term, 1934, from order and judgment of 
Court of Common Pleas, Westmoreland County, No. 652, May term, 
1932; Wm. T. Dom, Judge. 

Mandamus proceeding by the Citizens’ National Bank of Irwin, now 
in the hands of Roger E. Brooks, receiver, against the Irwin Building 
& Loan Association to compel defendant to issue to plaintiff certain 
certificates of stock. From an order and judgment awarding man- 
damus, defendant appeals. 

Affirmed. 

James Gregg and Gregg & Copeland, all of Greensburg, for appel- 
lant. 

Charles C. Crowell, Howard H. Whitehead, and Dan V. Crowell, 
all of Pittsburgh, for appellee. 


FRAZER, C. J.—Plaintiff bank petitioned the lower court to grant 
a writ of mandamus compelling defendant building and loan associa- 
tion to issue to petitioner proper certificates for forty shares of stock 
of the latter corporation which the former ciaimed to own. Defendant 
answered denying plaintiff’s right thereto. The matter was referred 
to a commissioner who, after hearing the parties and their witnesses, 
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recommended a decree in plaintiff’s favor; the lower court subsequently 
dismissed exceptions to the commissioner’s findings and conclusions, 
and awarded a mandamus as prayed for. Defendant appealed. 

J. Arthur Jones, at the time of his death, February 13, 1931, was 
president of plaintiff bank, and indebted to it in the sum of $14,450, 
evidenced by collateral notes for which the bank held as security the 
properly executed certificates of stock of defendant here in controversy, 
issued in the name of J. Arthur Jones. A demand upon the executrix 
of Jones for payment of the indebtedness having been refused, the 
stock, in accordance with the provisions of the collateral notes, was 
offered for sale, after due public notice, and was purchased by the bank. 
The demand upon defendant association for new certificates in the 
bank’s name having been resisted, these proceedings followed. 

Defendant’s contention is (1) that the bank failed to connect the 
notes of Jones with the collateral, and (2) the certificates held as col- 
lateral were not transferred in accordance with the by-laws of the asso- 
ciation. An examination of the record clearly shows that neither ob- 
jection can be sustained. As to the first exception, the bookkeeper of 
the bank testified that she was familiar with the manner of keeping, 
listing, and registering evidences of indebtedness to the bank; that 
obligations of borrowers were kept in the bank’s vault in one file con- 
tainer and the collateral in another; that she, with Jones, shortly be- 
fore his death, examined notes made by him, together with the col- 
lateral securing the obligations, checked and cross-checked them, and 
that both his notes representing the indebtedness and certificates for 
forty shares of Irwin Building & Loan stock held as collateral were in 
the bank vault, each in its proper container and listed in the discount 
register the same as other collateral loans; this uncontradicted evidence 
undoubtedly is ample to establish the validity of Jones’ obligations and 
connect them with the building and loan stock certificates held by the 
bank as collateral for their payment. 

As to the second exception, we need only say the building associa- 
tion stock belonged to Jones, was his personal property, and he cer- 
tainly had the right to use the certificates as collateral security for 
his indebtedness without consent of the association. The provision of 
the Uniform Stock Transfer Act (May 5, 1911, P. L. 126 [15 PS §§ 
301-324] ), which prescribes that title to certificates of stock shall pass 
by indorsement as of the time of registration of the transfer, ‘‘ was 
evidently inserted for the protection of the corporation, so that it might 
safely deal, in the payment of dividends, or otherwise, with the person 
in whose name the stock was registered but was not intended to control 
the rights of the parties when one saw fit to transfer his rights to 
another.’’ Connell’s Estate, 282 Pa. 555, 561, 128 A. 503, 505, 38 
A. L. R. 1362. The by-law relating to assignment and transfer of 
stock is a regulation among stockholders and is not applicable here. 
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Act of May 12, 1925, P. L. 615, § 1 (15 PS § 42). The association, 
subsequent to issuing the stock certificates, having made loans to Jones 
on the credit of those certificates without requiring their production 
and assignment to the association, and Jones having previously made 
a bona fide pledge of the certificates, to secure an indebtedness due the 
bank, the association and not the bank, an innocent creditor, must 
suffer. 

The evidence is fully ample to sustain the finding of the lower 
court that J. Arthur Jones at the time of his death was indebted to 
plaintiff bank in the sum of $14,450 and that the indebtedness was 
secured by the pledge of the stock certificates here in controversy. 
The bank having purchased the certificates at public sale upon default 
in payment of the indebtedness secured by the collateral, it is now en- 
titled to obtain new certificates issued in its name, with an appropriate 
record of the transaction made on the books of defendant association. 
That mandamus is the proper proceeding to compel issuance of new 
certificates to plaintiff is clear and beyond question. Deal v. Erie Coal 
& Coke Co., 244 Pa. 622, 90 A. 915. 

Judgment affirmed at appellant’s costs. 





BOOK REVIEW 


Rand McNally Bankers Directory—the First 1935 Bankers Blue 
Book. Blue Cloth, 2,500 pages. Price $15.00. 

The new 1935 edition of Rand McNally Bankers Directory, just pub- 
lished, contains 2,500 pages of banking information revised through 
the January elections, with all figures taken from the December 31— 
or later—statements of American banks. 

It is the 118th consecutive edition of the Bankers Blue Book, and 
gives world-wide banking and financial information including banking 
changes that have taken place during the past six months. 

Information on American banks is arranged in 18 parallel columns, 
making any particular item accessible at a glance, and in the following 
order: 

Town, population, location on map, county and Federal Reserve 
district—name of bank, date established, transit number, association 
memberships, services rendered—president, vice-president, cashier, 
assistant cashiers—capital, surplus, undivided profits and/or reserves, 
deposits, other liabilities, totals, cash, exchange and due from banks, 
U. S. Governmen securities, other securities, loans and discounts, other 
resources—principal gorrespondents. 

Preceding the American bank data is Federal Reserve Bank in- 
formation; Federal Land Bank information; a list of all state and na- 
tional bank officials and examiners; a list of bankers associations and 
their officers; an explanation of the numerical system of the American 
Bankers Association with a transit map of the United States to aid in 
routing items; and a list of all of the city clearing houses in the United 
States, with total bank deposits for each clearing house city as of 
January, 1934; July, 1934, and January, 1935. 

Following the American bank information are complete data on 
banks in the U. 8S. dependencies; a list of Canadian banks and their 
branches; a list of foreign banks with their official personnel and latest 
available statements; local membership of ail the stock exchanges in 
the United States; bank recommended attorneys in every county in the 
United States; a digest of the banking and commercial laws of each 
state and every province in Canada; all of the non-bank towns in the 
United States with their most accessible banking points; a list of all 
bank titles which have been changed or discontinued within the past 
five years, giving year of change, old title and new one (if any), and 
a complete list of directors of state, national, savings banks and trust 
companies. 





